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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1900, 1924, 1951  and  1955 

Farmer  Program  Account  Servicing 
Policies  and  Availability  of  Loan 
Servicing  Programs  for  Deiinquent 
Farm  Borrowers  for  Section  1816  and 
Other  Reiated  Sections  for  the  “1990 
FACT  ACr* 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  Interim  rule  finalizes 
proposed  rules  implementing  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  hereafter  called  the  FACT 
ACT.  This  interim  rule  primarily  amends 
Farmers  Home  Administration  (FmHA) 
regulations  and  notices  to  delinquent 
farm  borrowers  to  incorporate  many  of 
the  changes  provided  for  in  the  FACT 
ACT. 

DATES:  Interim  rule  effective  April  30, 
1992.  Comments  must  be  received  on  or 
before  June  29, 1992. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  room  6348,  South  Agriculture 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC  20250.  All 
written  comments  made  pursuant  to  this 
notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Veldon  Hall,  Director,  Loan  Servicing 
and  Property  Management  Division, 
Farmer  Programs,  Farmers  Home 
Administration,  USDA,  room  5449, 

South  Agriculture  Building,  14th  and 
Independence  Avenue.  SW., 
Washington,  DC  20250,  Telephone  (202) 
720-4572. 

SUPPLEMENTARY  INFORMATION: 
Classification: 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance: 

10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 


10.407 — Farm  Ownership  Loans 

10.410 — Low  Income  Housing  Loans 
(Section  502  Rural  Housing  Loans) 

10.416 — Soil  and  Water  Loans 

Intergovenunental  Consultation 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115)  and  FmHA 
Instruction  1940-J,  “Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities”  (December  23, 1983), 
Emergency  Loans,  Farm  Operating 
Loans,  and  Farm  Ownership  Loans  are 
excluded,  with  the  exception  of  nonfarm 
enterprise  activity,  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  ofHcials. 

2.  The  Soil  and  Water  Loans  Program 
is  subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-]. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  “Environmental  Program.”  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Background 

Discussion  of  Interim  Rule 

The  Agricultural  Credit  Act  of  1987, 
Public  Law  100-233,  amended  the 
Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  to  require 
major  changes  in  the  servicing  and 
restructuring  of  FmHA  Farmer  Program 
(FP)  borrower’s  loans.  These  changes 
were  implemented  by  an  interim  rule 
published  in  the  Federal  Register  on 
September  14. 1988  (53  FR  35638-35798). 
The  FACT  ACT  (Pub.  L.  101-624), 
enacted  on  November  28, 1990,  amended 
certain  provisions  of  the  CONACT  to 
close  the  loopholes  and  prevent 
unintended  benefits  of  the  Agricultural 
Credit  Act  of  1987.  The  statute  also 
required  FmHA  to  revise  its  loan 
servicing  notice  to  describe  its  debt 
settlement  programs.  This  interim  rule 
finalizes  proposed  rules  that  were 
published  in  the  Federal  Register  on 
October  23. 1991,  (56  FR54970— FR55016) 
taking  into  consideration  public 
comments  received  on  the  proposed 
rules.  FmHA  is  publishing  this  as  an 
interim  rule  with  a  60-day  period  to 
allow  further  comments  before 
publishing  a  final  rule. 


Discussion  of  the  Revisions  and  the 
Comments  Received 

General 

In  response  to  the  proposed  rule,  27 
respondents  commented  in  writing.  One 
of  these  respondent's  comments  was 
received  after  the  close  of  the  comment 
period  and  was  not  considered  here.  A 
number  of  the  comments  mentioned  in 
this  respondent’s  letter  were  covered  by 
similar  comments  already  received. 

Many  of  the  respondents’  comments 
were  of  similar  subject  matter  as 
addressed  in  the  31  pages  of  comments 
received  from  the  Farmers  Legal  Action 
Group,  St.  Paul,  Minnesota.  Comments 
were  received  from  individuals,  interest 
groups,  FmHA  employees.  Chairman  of 
the  United  States  Senate  Subcommittee 
on  Agricultural  Credit,  State 
Government  officials  and  United  States 
Department  of  Agriculture  officials. 

Respondents  commented  that  FmHA 
should  maintain  two  manuals  on 
servicing  FP  borrower  accounts,  one 
manual  for  processing  applications 
received  before  November  28, 1990,  and 
one  manual  for  applications  received  on 
or  after  November  28, 1990.  The  Agency 
did  consider  this  alternative,  but 
rejected  it.  A  great  deal  of  the  material 
would  be  duplicated  if  FmHA 
maintained  two  manuals.  It  would  be 
necessary  to  rename  and  renumber  the 
new  regulation.  Government  regulations 
will  not  allow  an  Agency  to  have  two 
regulations  with  the  same  number.  Also, 
it  would  have  been  necessary  to  change 
the  references  in  a  number  of  other 
regulations  and  it  would  have 
substantially  increased  the  cost  of 
publication.  We  expect  that  all  the 
applications  filed  prior  to  November  28, 
1990.  will  be  processed  by  the  time  the 
final  rule  is  published  and  we  will  then 
be  able  to  remove  the  material  that  is  no 
longer  relevant. 

The  respondents  comments  and  the 
revisions  are  discussed  as  follows  by 
subpart  and  section.  Administrative 
changes  for  typographical  corrections, 
grammar,  clarity  and  other  minor 
revisions  will  not  be  discussed  here. 

PART  1900— GENERAL 

Subpart  B — Adverse  Decisions  and 
Administrative  Appeals 

Section  1900.53  Adverse  Action 
Procedures 

Respondents  commented  that  the  Tinal 
negotiated  appraisals  should  still  be 
appealable.  The  Agency  did  not  adopt 
this  comment.  The  FACT  ACT 
mandated  that  the  average  of  the  two 
appraisals  closest  in  value  “shall 
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become  the  final  appraisaL”  This 
indicates  that  the  negotiated  appraisal 
should  not  be  appealable.  The  Irarrower 
has  the  option  of  using  the  appeals 
process  to  dispute  the  PmHA  appraisal 
only  if  the  borrower  and  FmHA  have  not 
already  negotiated  a  final  appraisal 
This  policy  is  consistent  with  the 
statutory  purpose  of  preventing  costly 
and  time-consuming  appeals  through 
early  negotiation. 

Respondents  commented  that  the 
borrower  should  be  able  to  select  either 
the  FmHA  appraisal  or  the  borrower’s 
independent  appraisal  if  the  difference 
in  value  between  the  two  appraisals  is 
five  percent  or  less.  The  Agency  agrees 
and  adopted  this  comment  in  this 
section.  Previously,  the  appeal  officer 
was  required  to  select  the  FmHA 
appraisal  in  such  a  case.  If  the  borrower 
has  selected  the  appraisal  to  be  used 
because  the  value  difference  between 
the  two  appraisals  was  less  than  five 
percent,  however,  the  borrower  will  not 
be  able  to  negotiate  or  appeal  such  an 
appraisal.  These  changes  are  consistent 
with  the  negotiation  policy  in 
§  1951.909(i](4)  of  su^art  S  of  part  1951 
of  this  chapter. 

Respondents  also  commented  that  the 
appraisal  should  be  negotiated  prior  to 
mediation  or  any  appeal.  Tbe  Agency 
agrees  and  has  further  clarified  this 
section  to  state  that  after  negotiation, 
the  borrower  will  have  the  opportunity 
to  appeal  other  non-appraisal  issues. 
This  is  consistent  with  changes  being 
made  to  §  1951.909(i)  of  subpart  S  of  part 
1951  of  this  chapter. 

Section  1900.55  Appealable  and 
Nonappealable  Decisions 

Respondents  commented  that  an 
applicant  should  be  able  to  appeal  if  he/ 
she  was  dropped  from  priority  groups 
for  the  purchase  of  inventory  farms  for 
the  random  selection.  Hie  Agency 
agrees  and  has  adopted  this  comment  in 
this  section  and  in  §  1900.57  (hearing 
rules). 

Section  1900.56  Appeal  Requests 

Respondents  commented  that 
borrowers  should  be  able  to  obtain  a 
copy  of  the  FmHA  appraisal.  The 
Agency  agrees  and  has  adopted  this 
comment.  Previously,  the  borrower 
could  obtain  copies  of  file  material 
including  the  appraisal;  however,  this 
now  has  been  stated  specifically  in  this 
section. 

Section  1900.59  Effect  of  Appeal 
Decision 

Respondents  commented  that  the 
“reasonable  period”  to  implement  an 
appeal  decision  was  an  inadequate 
timeframe  and  that  a  more  specific 


timeframe  should  be  established.  The 
Agency  agrees  and  has  modified  this 
section  to  require  an  appeal  decision 
reversing  an  adverse  decision  to  be 
implemented  within  60  days  of  receiving 
the  final  appeal  decision.  This  section 
also  has  been  clarified  to  state  that 
“implementation”  of  an  appeal  decision 
means  to  take  the  next  step  in  loan 
processing  or  loan  servicing,  as 
applicable,  under  FmHA  regulations. 
Based  on  FmHA’s  experience  in 
implementing  these  appeal  decisions, 
the  Agency  is  of  tbe  opinion  that  60  days 
is  a  reasonable  period  of  time.  The 
Agency  adopted  this  comment. 

Respondents  commented  that 
borrowers  should  be  informed  of  the 
requirements  of  an  FmHA  appraisal  as 
they  may  disagree  and  want  to  appeal 
the  appraisal.  The  Agency  is  of  the 
opinion  that  if  the  borrower  wants  to 
know  about  the  requirements  of  an 
FmHA  appraisal,  the  borrower  can 
request  a  copy  of  the  FmHA  regulations 
for  appraisals.  The  borrower  is  informed 
of  this  in  exhibits  E  and  F  of  subpart  S 
of  part  1951  of  this  chapter.  Therefore, 
the  Agency  did  not  adopt  this  comment. 

The  Agency  has  decided  not  to  adopt 
proposed  changes  to  exhibit  B-2 
concerning  the  negotiation  of  FmHA 
appraisals.  It  was  determined  that  this 
letter  is  used  for  notifying  all  applicants, 
lenders,  holders  and  borrowers  of 
unfavorable  decisions  reached  at  the 
meeting  prior  to  appeal  and  is  not 
specifically  designed  for  Farmer 
Programs  borrowers  contesting 
appraisals.  Therefore,  the  exhibit  is  an 
inappropriate  notice  in  which  to  discuss 
these  borrowers’  right  to  negotiate 
appraisals.  Furthermore,  at  the  point  of 
sending  this  exhibit,  delinquent 
borrowers  would  have  already  received 
exhibit  E  or  F  and/or  attachments  5  and 
6  to  exhibit  A  of  1951-S.  all  of  which 
notify  the  borrower  of  the  right  to 
negotiate  the  appraisal.  Coverage  of  the 
issue  in  exhibit  B-2,  thus,  is 
unnecessary, 

PART  1924-CONSTRUCTION  AND 
REPAIR 

Sutopart  B— Management  Advice  to 
Individual  Borrowers  and  Applicants 

Section  1924.59  Supervision  and 
Section  1924.60  Analysis 

FmHA  has  made  an  administrative 
decision  to  improve  borrower 
supervision  in  order  to  better  protect  the 
Government’s  security  interests  and  to 
increase  the  chance  of  borrower 
success.  These  sections,  therefore,  have 
been  amended  to  emphasize  and  clarify 
borrower  supervision  procedures 


without  making  substantive  changes. 
Specifically,  §  1924.59  has  been  revised 
to  expand  the  purposes  of  supervision  to 
include  increasing  the  likelihood  of 
borrower  success  and  eventual 
graduation  to  conventional  credit  by 
assisting  borrowers  to  recover  from 
financial  difficulty  and  obtain  farm  and 
financial  management  skills.  That 
section  also  cieariy  sets  out  the 
responsibilities  of  FmHA  personnel  and 
the  borrower  in  the  supervisory  process 
so  as  to  establish  as  a  rule  present  field 
practice.  The  borrower  responsibilities 
listed  are  those  found  in  existing  PmHA 
regulations  and  loan  documents. 
Emphasis  is  placed  on  awareness  of  the 
operation,  analysis  and  planning,  early 
detection  of  problems,  and  counseling  as 
to  resolution  of  problems.  FmHA  cannot 
guarantee  borrower  success. 

Section  1924.60  has  been  revised  to 
clarify  and  expand  the  purposes  of 
analyses  and  the  factors  considered 
during  analyses.  As  part  of  the  Agency's 
policy  to  emphasize  borrower 
supervision,  it  intends  to  improve  tbe 
timeliness  in  delivering  releases  of 
normal  income  security  for  essential 
family  living  and  farm  operating 
expenses  and  additional  funds  to 
eligible  borrowers  when  available. 
Regular  and  thorough  analyses  will  help 
meet  this  goal.  FmHA  has  added  more 
specificity  to  its  list  of  County 
Supervisor’s  responsibilities  in  this 
section  by  stating  that  borrower  records 
will  be  reviewed  at  least  quarterly  to 
maintain  awareness  of  the  borrower’s 
operation.  In  addition,  annual  analyses 
will  be  conducted  within  the  90-day 
period  before  the  end  of  the  period 
covered  by  the  Farm  and  Home  PiaiL 
This  should  permit  planning  and  timely 
delivery  of  any  additional  releases  or 
funding  needed  by  eligible  borrowers  for 
the  next  production/marketing  cycle. 
This  section  has  been  revised  fiulher  to 
add  the  requirement  that  annual 
analyses  be  condtmted  for  those 
borrowers  on  which  a  loanmaking  or 
subordination  decision  was  made  during 
the  previous  production/marketing 
cycle.  The  Agency  believes  that  such 
analyses  are  needed  to  track  and 
evaluate  the  borrowers  use  of  new 
funds  obtained  from  FmHA  or  other 
sources  in  the  operation.  Finally,  FmHA 
has  added  subsection  (e)  to  this  section 
to  provide  examples  of  borrower 
situations  with  recommending  courses 
of  action  based  on  the  outcome  of  the 
annual  analysis.  Loan  servicing, 
releases  of  normal  income  security,  and 
additional  funding  options  are  covered. 
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PART  1951— SERVICING  AND 
COLLECTIONS 

Subpart  S— Fanner  Programs  Account 
Servicing  Policies 

Section  1951.901  Purpose 

Respondents  commented  that 
unauthorized  assistance  should  be 
defined  and  that  not  all  cases  of 
unauthorized  assistance  should  be 
classified  as  such.  It  is  the  Agency’s 
opinion  that  unauthorized  assistance  is 
fully  explained  in  the  regulations  for 
unauthorized  assistance  in  subpart  L  of 
part  1951  of  this  chapter  and  that  there 
is  enough  latitude  in  the  regulation  to 
handle  cases  that  might  create  a 
hardship  on  the  borrower. 

It  was  also  recommended  that  the 
field  staff  be  provided  with  copies  of  the 
Federal  Register  so  they  would  have  the 
prefatory  remarks.  The  Agency  did  not 
adopt  this  comment  as  the  regulations 
are  the  procedures  that  must  be 
followed  and  not  the  prefatory  remarks. 
An  attempt  instead  has  been  made  to 
further  clarify  regulatory  language  to 
clearly  reflect  Agency  policy. 

It  was  also  recommended  that  the 
summary  and  remarks  contained  in  the 
previously  issued  regulations  for  this 
section  be  restored  as  it  was  very 
helpful.  We  adopted  this 
recommendation  with  some 
modification. 

Section  1951.902  Policy 

Respondents  commented  that  the 
summary  and  phases  covered  in  this 
section  should  be  restored  from  the 
previous  regulations  as  it  was  very 
helpful.  'This  is  adopted  with  some 
modifications. 

Comments  were  also  made  that  the 
policy  expressed  in  this  section  went 
beyond  the  authority  granted  under  the 
FACT  ACT.  ’This  section  was  not 
correctly  titled  as  its  purpose  was  to 
give  a  description  and  broad  summary 
of  the  procedural  and  substantive  rules 
that  are  discussed  in  the  later  sections 
of  this  subpart.  Due  to  the  broad  general 
statements  used  to  illustrate  this,  there 
has  been  a  lot  of  confusion  on  this 
section  when  it  was  used  as  an 
expression  of  the  procedures  to  follow 
rather  than  policy.  This  created  conflicts 
with  sections  that  followed  where  the 
procedures  were  concise  and  specific. 
Therefore,  we  have  retitled  this  section 
as  “General”  so  that  it  more  clearly 
describes  the  intent  of  this  section. 

Section  1951.903  Authorities  and 
Responsibilities 

No  comments  were  received 
specifically  on  this  section.  However, 
respondents  did  comment  that  a 


borrower  should  not  be  disqualified  for 
servicing  because  a  former  spouse  that 
is  still  liable  for  the  debt  is  unwilling  to 
sign  or  did  not  sign  an  application. 
Therefore,  the  Agency  added  to  the 
section  the  authority  to  allow  the  State 
Director  to  release  a  borrower  from 
liability  on  the  debt.  The  guidelines  for 
use  of  this  authority  in  the  case  of  a 
divorced  spouse  so  that  spouse  will  not 
have  to  participate  in  the  request  for 
Primary  and  Preservation  Loan  Service 
Programs  is  covered  under  §  1951.909(a). 

Section  1951.906  Definitions 

A  number  of  respondents  commented 
on  a  variety  of  definitions  as  follows: 

Borrower.  One  respondent 
commented  that  the  guarantor  should 
not  have  to  be  involved  in  the 
restructuring  process.  The  Agency 
disagrees  as  the  guarantor  is  liable  for 
the  debt  and  must  be  aware  of  what  is 
involved  in  the  restructure  process  and 
informed  of  the  available  options  before 
collection  action  can  be  taken  against 
the  guarantor. 

Respondents  also  commented  that 
collection-only  borrowers  should  not  be 
included  in  the  definition.  The  Agency 
disagrees  as  we  are  required  by  statute 
to  notify  borrowers  before  collection 
action  is  taken. 

Child/Owner/Previous  operator. 

These  definitions  were  removed  as  they 
are  further  explained  in  §  1951.911(a]  of 
this  subpart,  and  therefore,  are  not 
needed  here. 

Feasible  plan.  Several  respondents 
objected  to  the  use  of  income  tax 
records  for  farm  and  home  planning  for 
developing  a  feasible  plan  as  follows: 
The  respondents  commented  that  ffve 
years*  records  were  excessive  and  only 
reflect  income  and  expenses.  Too  much 
emphasis  was  placed  on  the  use  of 
income  tax  records.  Income  tax  records 
do  not  provide  production  information. 
Income  tax  records  are  not  always 
readily  available  for  the  most  recent 
year  within  the  timeframes  required  by 
FmHA  The  proposed  rule  did  not 
discuss  what  happens  in  cases  where 
borrowers  have  been  farming  for  less 
than  five  years.  'The  proposed  rule  did 
not  indicate  how  the  income  tax  records 
would  be  used. 

The  five-year  history  for  production 
and  financial  information  is  required  by 
FmHA  and  FmHA  allows  adjustments 
for  natural  disasters.  Also,  actual  loss 
Emergency  loans  are  based  on  a  five- 
year  production  history.  Therefore,  the 
Agency  is  requiring  that  projections  of 
future  production  be  based  on  a 
computed  five-year  average.  The 
Agency  has  also  added  that  for  farmers 
that  have  been  farming  for  less  than  five 
years,  additional  records  along  with  the 


actual  records  will  be  used  as  described 
in  subpart  B  of  part  1924  of  this  chapter 
for  computing  the  five  years'  average. 
Income  tax  returns  along  with 
supporting  documents  will  be  used  to 
verify  actual  records. 

It  is  the  Agency’s  opinion  that 
verifying  financial  information  through 
tax  records  is  the  most  reliable  basis  to 
predict  the  future  operation  of  the 
business.  The  proposed  rule  indicated 
that  the  Agency  would  not  retain  a  copy 
of  the  income  tax  records.  However, 
upon  a  further  review  of  the  issue,  it  has 
been  decided  that  Agency  will  retain  a 
copy  of  the  tax  records.  This  is 
necessary  as  this  evidence  will  be 
needed  to  support  an  unfavorable 
decision  on  a  feasible  plan  when  the 
decision  is  challenged  in  the  appeal  of 
such  a  decision.  The  documents  will  be 
stamped  “confidential  information’’  to 
avoid  unauthorized  release  of  the 
documents. 

Respondents  also  commented  that  the 
requirement  of  105  percent,  but  not  less 
than  100  percent  of  the  scheduled 
payment  for  debts  was  not  clearly 
stated  and  was  confusing.  The  Agency 
has  added  language  to  clarify  this 
subject.  The  revised  definition  states 
that  FmHA  will  assume  that  borrowers 
need  up  to  105  percent  of  the  scheduled 
payments  on  all  debts  for  the  period  of 
the  plan  to  meet  their  obligations. 
However,  servicing  will  not  be  denied  if 
the  105  percent  margin  is  not  obtained 
provided  projected  income  is  100 
percent  of  scheduled  payments. 

Also,  it  was  recommended  that  the 
definition  should  be  expanded  to 
consider  the  living  expenses  of  family 
members  who  do  not  reside  in  the  same 
household.  The  Agency  disagrees. 

Family  members  that  are  college 
students,  members  who  are  temporarily 
away  from  home  for  medical  or  health 
reasons,  usually  maintain  that  their 
permanent  residence  is  their  family’s 
home  and  so  their  living  expenses  would 
be  considered  under  this  definition. 

Also,  the  Food.  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991,  Public  Law  102- 
237,  enacted  on  December  13. 1991, 
allows  a  borrower  to  exclude  the  lowest 
crop  yield  for  the  period  if  the  farm’s 
actual  production  was  affected  by 
disasters  in  at  least  2  of  the  years  for  the 
period.  This  provision  is  added  to  the 
proposed  rule  definition. 

Financially  distressed.  Respondents 
commented  that  borrowers  that  were 
not  at  least  180  days  delinquent  were 
not  being  properly  informed  of  the 
primary  loan  service  program. 
Consequently,  these  borrowers  could  be 
making  decisions  without  sufficient 
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information  which  could  be  detrimental 
to  the  borrower’s  operation  when  they 
lacked  money  for  payments  due  in  the 
current  and/or  next  production/ 
marketing  cycle.  To  rectify  this 
situation,  the  Agency  has  added  a  new 
§  1951.900  to  this  subpart  to  require  the 
notihcation  of  borrowers  that  are  not 
yet  delinquent  but  are  financial 
distressed  and  provide  for  the  servicing 
of  such  borrowers.  Therefore,  it  was 
necessary  to  add  a  definition  for  a 
borrower  who  is  financially  distressed. 

Good  Faith.  Respondents  commented 
that  the  words  "that  the  borrower  has 
demonstrated  sincerity  and  honesty” 
should  be  incorporated  into  the 
definition.  The  Agency  adopted  this 
comment. 

Respondents  also  commented  that 
there  should  be  some  flexibility  in  the 
definition  to  allow  for  honest  mistakes 
and  that  denial  of  rights  should  be  based 
on  obvious  documented  attempts  to  act 
in  bad  faith.  The  Agency  has  adopted 
this  comment  by  adding  that  a  lack  of 
good  faith  must  be  based  on  violations 
within  the  borrower’s  control.  FmHA 
will  presume  that  such  actions  indicate 
the  borrower’s  intent  to  violate  written 
agreements  with  FmHA.  Such  action 
should  be  documented  to  address  this 
comment.  The  Agency  also  has  added  a 
reference  to  §  1962.18  of  subpart  A  of 
part  1962  of  this  chapter  for  processing 
unauthorized  disposition  of  chattel 
security.  This  provision  requires  FmHA 
to  notify  the  borrower  of  the 
unapproved  disposition  and  consider 
post-approval  of  the  disposition  in 
certain  cases. 

Leaseback/ Buyback  property.  A 
respondent  commented  that  the 
definition  should  be  clarified  to  spell  out 
who  is  eligible  for  leaseback/buyback 
property  and  homestead  protection 
rights.  The  Agency  disagrees  with  this 
comment  as  it  is  clearly  spelled  out  in 
§  1951.911  of  the  regulations  and  does 
not  need  to  be  repeated  here. 

Nonessential  assets.  A  respondent 
commented  that  the  reference  to 
§  1962.17  should  explain  that  this  is  for 
guidance  for  essential  family  living  and 
farm  operating  expenses  and  not 
nonessential  assets.  Since  nonessential 
assets  are  not  discussed  in  §  1962.17  and 
the  reference  is  contained  in  the 
parenthetical  reference  to  essential 
expenses,  the  Agency  has  not  adopted 
this  comment. 

A  respondent  commented  that  assets 
that  the  borrower  cannot  access  through 
liquidation  or  by  obtaining  a  loan  should 
be  excluded.  The  Agency  did  not  adopt 
this  comment  as  the  statute  requires  the 
Agency  to  use  the  liquidation  or  loan 
value  of  nonessential  assets  and  does 
not  provide  for  exclusions  of  such 


assets.  However,  the  Agency  does  not 
force  the  borrower  to  sell  or  borrow 
against  such  assets.  Instead,  FmHA  will 
simply  include  the  value  of  these 
nonessential  assets  in  the  net  recovery 
as  authorized  by  statute  if  the  borrower 
does  not  pay  FmHA  their  value. 

Writedown.  Several  respondents 
commented  the  conservation  set-aside 
easement  should  not  be  included  in 
writedown  for  purposes  of  the  $300,000 
limit.  The  Agency  agrees  and  has 
removed  it. 

Section  1951.907  Notice  of  Loan 
Service  Programs 

Several  respondents  commented  on  a 
variety  of  issues  in  this  section  as 
follows: 

Do  not  send  an  application  for  debt 
settlement  with  the  initial  notice  as  most 
borrowers  are  interested  in  applying  for 
primary  loan  servicing  prior  to  being 
considered  for  debt  settlement.  The 
Agency  did  not  adopt  this  comment. 
Although  borrowers  do  not  have  to 
apply  for  debt  settlement  with  the  initial 
notice,  by  statute  FmHA  must  notify 
borrowers  of  the  debt  settlement  option 
in  its  general  loan  servicing  notice 
contained  in  attachment  1  of  exhibit  A 
of  this  subpart.  The  notice  and  the 
regulations  make  clear  that  a  borrower 
can  apply  for  debt  settlement  at  several 
points  in  time  in  accordance  with 
subpart  B  of  part  1956  of  this  chapter. 
However,  to  assist  borrowers  who  may 
have  neglected  to  apply  for  debt 
settlement  at  the  beginning  of  the  1951-S 
process,  FmHA  has  modified  attachment 
5-A  of  exhibit  A  of  this  subpart,  which 
is  sent  to  borrowers  when  FmHA  rejects 
their  request  for  primary  loan  servicing. 
The  modification  explains  that  FmHA 
will  process  any  debt  settlement  request 
when  it  processes  the  preservation  loan 
servicing  request.  It  reminds  borrowers 
that  they  can  now  apply  for  debt 
settlement  and  instructs  them  how  to 
apply. 

Do  not  require  an  ASCS  map  of  the 
farm  property  for  homestead  protection 
rights  with  the  initial  complete 
application  as  most  borrowers  will 
never  get  to  this  consideration  for 
homestead  protection  since  primary 
loan  servicing  or  buyout  often  resolves 
the  situation.  The  Agency  adopted  the 
comment  and  removed  this  requirement. 
Borrowers  can  submit  an  ASCS  map  at 
a  later  time  if  they  apply  for  homestead 
protection  or  the  conservation  easement 
program. 

A  number  of  respondents’  comments 
objected  to  removing  the  "rule  of 
reason”  for  submitting  a  complete 
application.  The  statute  does  not 
provide  for  the  rule  of  reason  but  did 
extend  the  timeframe  for  submitting  a 


request.  The  extended  timeframe  (from 
45  to  60  days)  is  sufficient  time  to  submit 
a  complete  application.  Furthermore,  the 
Agency  has  added  provisions  for 
notifying  and  servicing  borrowers  who 
are  not  delinquent  but  are  having 
financial  difficulties  and  borrowers  who 
are  30  days  or  more  past  due  in  making 
their  FmHA  installments.  In  view  of 
these  actions,  borrowers  will  have 
several  opportunities  to  apply  for  the 
primary,  preservation  loan  service  and 
debt  settlement  programs.  The  Agency 
did  not  adopt  these  comments. 

Respondents  made  the  following 
comments  concerning  servicing 
borrowers  30  days  delinquent.  The 
County  Supervisor’s  meeting  with 
borrowers  that  were  30  days  delinquent 
would  not  provide  for  an  accurate  run  of 
DALRS  as  there  would  not  be  a 
completed  plan,  appraisal  information 
or  historical  data  available  for  this 
meeting.  The  borrower  also  would  not 
have  sufficient  time  to  prepare  the 
necessary  information.  Such  an  initial 
screening  might  result  in  an  invalid 
decision  by  the  County  Supervisor 
based  on  incomplete  data.  FmHA,  by 
statute  is  required  to  provide  the 
primary,  preservation  loan  service  and 
debt  settlement  program  notice  when 
the  borrower  is  180  days  delinquent. 

Other  respondents,  however,  stated 
that  borrowers  who  are  less  than  180 
days  delinquent  were  being  neglected 
and  should  be  notified  of  the  available 
servicing  options  and  be  able  to  request 
servicing  rather  than  having  to  wait 
until  180  days  delinquent  before  they  are 
notified  of  servicing  options. 

The  Agency  has  revised  this  section  in 
response  to  these  comments.  While 
section  33lD(a)  of  the  Consolidated 
Farm  and  Rural  Development  Act 
(CONACT)  states  that  the  loan  servicing 
notice  will  be  sent  to  borrowers  who  are 
at  least  than  180  days  delinquent, 
section  33lD(d]  also  requires  the 
issuance  of  the  notice  upon  borrowers’ 
written  requests  and  before  the  earliest 
of  "any  other  collection  action.”  The 
Agency  believes  it  has  the  discretion  to 
issue  the  servicing  notice  at  the  30-day 
point  because  existing  regulations 
define  these  borrowers  as  delinquent. 
Thus,  if  these  borrowers  were  to  make  a 
written  request  for  servicing  they  would 
be  subject  to  collection  action  following 
FmHA’s  providing  them  with  mandatory 
notice  of  their  servicing  options  and 
FmHA's  subsequent  consideration  and 
rejection  of  these  options.  However, 
these  borrowers  may  not  know  to 
request  these  servicing  options,  unless 
they  are  informed  of  them.  The  Agency, 
therefore,  believes  that  it  is  consistent 
with  statutory  intent  to  formally  notify 
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borrowers  of  their  loan  servicing  options 
when  they  are  30  days  delinquent. 

The  legislative  history  of  the  statute 
supports  this  change  in  policy.  It 
indicates  that  Congress  was  dissatisfied 
with  FmHA*s  past  practice  of  providing 
notice  when  borrowers  were  at  least 
one  year  delinquent  in  the  payment  of 
their  loan  accounts.  Congress  believed 
that  these  notices  were  too  late  in  time 
to  help  borrowers  and  in  fact  increased 
borrowers'  Hnancial  problems  leading  to 
a  need  for  principal  and  interest 
writeoffs.  See  S.  Rep.  10&-233  at  38, 

100th  Congress,  1st  Session.  Congress 
further  amended  the  debt  writedown 
provisions  of  section  353  of  the 
CONACT  in  the  FACT  ACT  to  limit 
writedowns  and  writeoffs  (through  net 
recovery  buyouts)  to  $300,000  and  to 
state  that  borrowers  can  only  receive 
one  writedown  or  buyout  on 
applications  submitted  on  or  after 
November  28, 1990.  Therefore,  in  light  of 
these  limitations,  it  is  to  the  borrower's 
advantage  for  the  Agency  to  provide 
notice  to  borrowers  as  soon  as  they 
become  delinquent.  These  early  notices 
will  enable  a  number  of  borrowers  to 
obtain  assistance  before  their  financial 
position  has  deteriorated  to  the  degree 
that  they  are  ineligible  for  the  limited 
writedown  and  buyout  now  required  by 
statute. 

While  early  resolution  of  the 
delinquency  is  desired,  the  revisions  to 
the  propos^  rule  do  not  require 
borrowers  to  apply  for  loan  servicing 
when  they  are  30  days  delinquent. 
Borrowers  retain  their  option  of 
receiving  the  180-day  notice  if  they  do 
not  apply  for  servicing  when  they  are  30 
days  delinquent  The  servicing  notices 
and  regulations  clearly  inform 
borrowers  that  they  will  not  be 
renotified  at  180  days  if  they  apply  for 
servicing  at  30  days,  but  that  they  will 
be  notified  at  180  days  if  they  do  not 
apply.  The  Agency  believes  that  this 
“borrower  option  procedure"  complies 
with  the  requirement  of  sections  33lD(a) 
and  (d)  of  the  statute. 

The  revisions  will  also  have 
additional  benefits  for  both  the 
borrowers  and  the  Government.  Under 
the  old  notice  procedures.  County 
Supervisors  had  to  contact  borrowers 
twice,  once  at  30  days,  and  then  again  at 
180  days  if  the  delinquency  was  not 
resolved.  However,  because  the 
regulations  were  not  clear  on  exactly 
what  servicing  options  applied  to 
borrowers  who  were  30  days  delinquent, 
early  servicing  was  not  always 
accomplished  despite  the  requirement 
that  the  borrower  be  contacted 
informally  and  a  meeting  be  scheduled. 
This  imposed  a  burden  on  borrowers  to 


provide  hnancial  information  without 
providing  clear  guidance  to  FmHA 
personnel  on  how  to  process  the 
request.  These  revisions,  along  with  the 
new  §  1951.908,  which  provides  limited 
servicing  to  borrowers  current  in  their 
payments  but  in  financial  distress, 
streamline  the  servicing  process  in  cases 
where  borrowers  submit  applications 
when  they  are  30  days  delinquent. 
Delinquencies  can  be  corrected  at  the 
early  stage  thus  saving  both  borrowers 
and  FmHA  valuable  time  which  would 
otherwise  be  spent  processing  now 
seriously  delinquent  borrowers  through 
the  lengthy  1951-S  process.  While  these 
revisions  will  not  enable  all  borrowers 
to  continue  their  operations,  the  Agency 
believes  that  thorough  servicing  when 
borrowers  are  30  days  delinquent  will 
improve  most  borrowers’  chances  of 
success  in  their  farming  operation.  In 
response  to  a  comment,  the  Agency  has 
clarified  this  section  to  state  that 
borrowers  may  apply  for  preservation 
loan  servicing  even  if  they  are  in 
nonmonetary  default.  The  Agency’s 
revisions  to  this  section  will  clarify  the 
notification  process. 

The  Agency  has  added  in  this  section 
and  in  §  1951.909  that  in  those  instances 
where  the  applicable  notice  is  sent 
certified  mail  and  the  certified  mail  is 
not  accepted  by  the  borrower,  the 
County  Supervisor  will  immediately 
send  the  documents  from  the  certified 
mail  package  to  the  borrower’s  last 
known  address,  first  class  mail.  The 
appropriate  response  time  will 
commence  3  days  following  the  date  of 
first  class  mailing.  *rhis  is  added  to 
address  the  situation  where  borrowers 
refuse  to  accept  certified  mail  and 
thereby  are  not  informed  of  the  Primary 
and  Preservation  Loan  Service  and  Debt 
Settlement  Programs.  The  Agency 
previously  adopted  this  administrative 
policy  through  the  issuance  of  an 
Administrative  Notice. 

The  Agency  also  has  revised  this 
section  to  state  that  it  will  include  with 
the  forms  sent  to  the  borrower  a  copy  of 
the  commodity  prices  used  by  FmHA  for 
developing  the  plan  of  operation  for  the 
farm.  The  County  Supervisor  will  assist 
the  borrower  in  the  use  of  these  prices 
and  computing  the  plan.  The  County 
Supervisor  will  also  advise  the  borrower 
of  any  additional  information  that  is 
needed.  However,  the  borrower  who  has 
proven  accurate  records  to  support  a 
premium  price  for  a  commodity  will  be 
allowed  to  use  the  higher  price. 

Section  1951.908  Servicing  Financially 
Distressed  Current  Borrowers 

Respondents  commented  that  this 
subpart  did  not  provide  adequate 
procedures-for  notifying  borrowers  that 
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were  not  yet  late  on  making  their 
payments  but  were  having  financial 
di^culties  and  would  probably  not  be 
able  to  continue  their  operations  without 
some  debt  restructuring.  Therefore,  the 
Agency  has  added  this  new  section  to 
provide  specific  procedures  to  ensure 
that  such  borrowers  will  be  informed  of 
the  servicing  options  available  and 
information  on  applying  for  these 
servicing  options.  Emphasis  is  added 
that  FmHA  will  assist,  advise,  and  work 
with  these  borrowers  in  an  attempt  to 
resolve  the  financial  problem.  This  will 
include  consideration  for  rescheduling, 
reamortizing,  deferrals  and  reduction  of 
interest  rates.  Release  of  normal  income 
for  essential  family  living  and  operating 
expenses  will  be  considered  in 
accordance  with  §  1962.17  of  subpart  B 
of  part  1962  of  this  chapter. 

Previously.  FP  borrowers  could  apply 
for  Primary  Loan  Service  Programs  at 
any  time.  This  new  section  does  not 
provide  for  any  additional  rights  or 
obligations  for  the  borrower.  It  mainly 
spells  out  a  clear  procedure  for  notifying 
and  servicing  borrowers  that  are 
financial  distressed  but  not  yet 
delinquent.  The  Agency  believes  that 
early  notification  of  these  servicing 
programs  will  help  keep  the  borrower  in 
business,  avoid  Government  losses  and 
reduce  delinquencies.  However,  if  the 
borrower  later  becomes  30  days 
delinquent  the  borrower  will  be 
renotified  and  may  apply  at  that  time. 
The  borrower  also  will  have  the 
opportunity  to  apply  for  servicing  when 
180  days  delinquent  if  the  borrower  does 
not  apply  when  30  days  delinquent. 

Section  1951.909  Processing  Primary 
Loan  Service  Programs  Requests 

Almost  all  of  the  respondents  had 
comments  on  many  different  items  in 
this  section.  The  comments  will  be 
discussed  by  subject  matter. 

Paragraph  1951.909(a} — Respondents 
commented  that  DALR$  should  be 
published  for  public  comments.  This  is 
discussed  below  under  exhibit  J-1  of 
this  subpart. 

Respondents  commented  that  a 
borrower  should  not  be  disqualified  for 
servicing  because  a  former  spouse  that 
is  still  liable  for  the  debt  is  unwilling  to 
or  did  not  sign  an  application.  Therefore, 
the  Agency  added  the  authority  in 
§  1951.903  to  allow  the  State  Director  to 
release  a  borrower  from  liability  on  the 
debt.  The  guidelines  are  for  the  use  of 
this  authority  in  the  case  of  a  divorced 
spouse  are  set  out  in  §  1951.909(a).  If  the 
spouse  is  so  released  from  liability,  that 
spouse  will  not  have  to  participate  in  the 
request  for  Primary  and  Preservation 
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Loan  Service  Programs.  An  adverse 
decision  is  appealable. 

Paragraph  1951.909(b} — Respondents 
commented  that  borrowers  should  not 
have  to  apply  for  debt  settlement  at  the 
same  time  as  they  apply  for  primary 
loan  servicing.  See  discussion  above 
under  §  1951.907. 

Respondents  commented  that 
negotiated  appraisals  should  still  be 
appealable.  The  Agency  disagrees.  See 
the  discussion  of  this  under  §  1900.53 
above. 

Paragraph  1951.909(c} — Respondents 
commented  that  good  faith  is  now  an 
eligibility  requirement  and  it  should  be 
more  clearly  defined.  The  Agency 
agrees.  See  discussion  under  the 
definition  for  “good  faith”  under 
§  1951.906  above. 

Respondents  commented  that  the 
limitation  of  one  writedown  and  one 
buyout  and  the  $300,000  lifetime  limit  for 
loans  made  after  January  6, 1988,  was 
very  confusing.  The  Agency  has  clarified 
these  provisions  under  paragraph  (e](4] 
for  writedown  and  (h)(4)  for  net 
recovery  buyout.  The  distinction 
between  loans  made  on  or  before 
January  6, 1988,  and  those  made  after 
that  date  has  been  removed.  Although 
this  date  appears  in  the  FACT  ACT.  the 
additional  statutory  provisions 
discussed  below  render  the  date 
meaningless  and  unnecessarily 
confusing.  Section  353(n)  of  the 
Consolidated  Farm  and  Rural 
Development  Act  states  a  “Special 
Rule"  which  provides  that  loans  made 
on  or  before  January  6, 1988,  which  have 
been  written  down  will  be  treated  as 
loans  made  on  or  after  January  6, 1988. 

In  turn,  the  language  in  section  353(n)(l) 
states  that  only  one  writedown  or  net 
recovery  buyout  shall  be  provided  per 
borrower  on  all  loans  made  after 
January  6. 1988.  Section  1861  of  the 
FACT  ACT,  however,  states  that  the 
statutory  limits  only  apply  to  new 
applications  which  are  those  submitted 
on  or  after  November  28, 1990.  Thus,  the 
Agency  has  revised  the  regulations  to 
state  that  any  writedown  based  on  an 
application  received  before  November 
28. 1990  (the  date  the  FACT  ACT  was 
enacted),  will  not  be  counted  toward  the 
borrower's  one-time  limit  regardless  of 
the  date  of  the  original  loan.  If  a 
borrower  received  a  net  recovery 
buyout  based  on  a  pre-FACT  ACT 
application,  then  such  accoimts  would 
have  been  terminated  in  accordance 
with  the  statutory  requirement  and  not 
subject  to  further  servicing  under  1951-S 
(other  than  for  servicing  of  any  net 
recovery  buyout  agreement  which  is 
serviced  as  a  nonprogram  loan). 

The  Agency  has  also  added  an 
example  to  explain  how  the  $300,000 


limit  is  subject  to  the  one-time  limit  for 
writedown  or  buyout.  If  a  borrower 
receives  a  writedown  of  less  than 
$300,000  on  a  new  application  in  a 
nonbankruptcy  situation,  the  borrower 
still  would  not  be  eligible  for  any 
writedown  or  buyout  thereafter. 

Respondents  commented  that  all 
appeals  should  be  concluded  before 
acceleration.  The  Agency  agrees  that  all 
appeals  of  primary  and  preservation 
loan  servicing  requests  made  within  the 
required  60-day  time  period  must  be 
concluded  before  acceleration. 

However,  appeals  of  debt  settlement 
denials  and  requests  for  preservation 
loan  servicing  will  not  delay 
acceleration  and  foreclosure  when  no 
application  for  primary  loan  servicing 
has  been  timely  filed.  Since  the 
preservation  and  debt  settlement 
programs  require  that  FmHA  either  own 
the  property  or  that  the  borrower 
liquidate  the  property  and  pay  its 
market  value  to  FmHA,  FmHA  is  not 
required  to  delay  the  liquidation 
process.  FmHA  can  still  process  any 
debt  settlement  request  indep>endent  of 
the  liquidation  process.  For  preservation 
loan  servicing,  if  FmHA  takes  the 
property  into  its  inventory,  the 
borrowers  who  previously  owned  the 
property  will  be  notiHed  that  they  can 
apply  for  preservation  loan  servicing.  If 
they  timely  apply  after  FmHA’s 
acquisition  of  the  property  and  their 
application  is  rejected,  they  can  appeal 
the  adverse  decision  before  the  property 
is  sold  out  of  FmHA’s  inventory.  These 
procedures  satisfy  the  statutory 
requirements. 

Respondents  commented  that 
borrowers  with  new  applications  were 
still  entitled  to  consideration  for 
rescheduling,  reamortization,  deferrals 
and  reduction  in  interest  rates  even  after 
they  had  received  a  writedown,  or  the 
$300,000  limit  on  writedown.  The 
Agency  agrees  and  has  adopted  this. 

Respondents  commented  that  the 
$300,000  limitation  did  not  include 
bankruptcy  or  debt  settlement.  The 
Agency  agrees  and  has  clariHed  this 
issue. 

Paragraph  1951.909(e) — ^Respondents 
commented  that  Attachments  5-A  and 
&-A  should  provide  the  opportunity  to 
apply  for  the  preservation  loan  service 
program.  The  Agency  disagrees  since 
the  borrower  already  applied  for  this 
program  when  attachment  2  of  exhibit  A 
was  submitted.  The  Borrower  will 
automatically  be  considered  for  this 
program. 

Respondents  commented  that  FmHA 
should  include  the  payment  of  prior  and 
junior  liens  as  protective  advances  and 
reschedule  or  reamortize  loans  to 
include  such  payments.  The  Agency 


disagrees.  Except  for  real  estate  taxes, 

§  1965.11(b)  of  subpart  A  of  part  1965  of 
this  chapter  only  authorizes  the  payment 
of  prior  and/or  junior  liens  prior  to 
liquidation  to  protect  the  Government's 
interest  during  the  liquidation  process. 
Before  this  event  occurs,  the  borrower  is 
notified  by  attachments  1,  3,  and  4  of 
exhibit  A  of  the  nonmonetary  default  of 
the  available  servicing  options.  Often 
the  FmHA  debt  can  be  restructured  and 
agreements  made  with  the  other 
creditors  that  will  allow  the  borrower  to 
continue  to  farm.  Normally,  when  FmHA 
is  forced  to  pay  a  prior  and/or  junior 
lienholder  to  protect  its  security  interest, 
liquidation  is  the  only  fiscally  sound 
course  of  action  left. 

Paragraph  1951.909(f) — Respondents 
commented  that  a  borrower’s  supervised 
bank  account  should  not  be  included  in 
the  net  recovery  value.  The  Agency 
disagrees.  The  Deposit  Agreement.  Form 
FmHA  402-1,  gives  the  Government  a 
security  interest  in  the  account  and  the 
deposits.  Therefore,  the  deposits  in  the 
account  can  be  included  in  the  net 
recovery  value. 

Respondents  commented  that 
collateral  not  in  possession  of  the 
borrower  that  was  normal  income 
security  which  could  have  been  post- 
approved  for  release  for  essential  family 
living  and  farm  operating  expenses 
should  not  be  included  in  the  net 
recovery  value  or  counted  as  lack  of 
good  faith.  The  Agency  agrees  and  has 
revised  the  regulations  to  provide  for 
this. 

The  Agency  has  added  “the  months 
suitable  property  is  under  lease  w’ill  not 
be  included  in  determining  the  average 
holding  period  for  calculating  the  net 
recovery  value  (NRV)  of  property."  This 
change  was  made  by  statute  under  the 
Preservation  Loan  Service  Program 
because  a  borrower  has  the  option  to 
purchase  the  property  during  the  term  of 
the  lease.  This  prevents  FmHA  from 
advertising  the  property  for  sale.  In 
many  cases,  the  borrower  buys  the 
property  during  the  lease.  Also,  the 
property  is  providing  rental  income  to 
the  Government  which  normally  the 
Government  does  not  have.  Since  such 
property  is  excluded  from  sale  during 
the  period  of  the  lease,  the  Agency  has 
excluded  the  holding  period  while  under 
lease  from  the  calculations  for  NRV. 

Respondents  commented  that  FmHA 
cannot  require  a  borrower  to  pay  FmHA 
the  net  recovery  value  of  the 
nonessential  assets.  FmHA  agrees  and 
has  clarified  this  section  and  §  1951.910 
on  this  issue.  It  was  not  FmHA's  intent 
that  such  an  interpretation  would  be 
made.  The  borrower  is  only  offered  the 
option  of  paying  FmHA  the  net  recovery 
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value  of  the  nonessential  assets  to 
reduce  the  debt  and  to  avoid  inclusion 
of  this  value  when  evaluating  the 
account  for  restructure. 

Paragraph  1951.909(h) — Respondents 
commented  that  a  borrower  should  be 
allowed  to  appeal  an  offer  for  debt 
restructuring  if  it  appears  that  improper 
calculations  may  have  been  made.  The 
Agency  agrees  and  has  revised 
§  1951.909(hKlKi)  to  adopt  this 
comment. 

Paragraph  1951.909(i) — Respondents 
commented  that  the  borrower  should  be 
allowed  to  select  an  appraiser  from 
other  than  the  FmHA  list  as  long  as  the 
appraiser  meets  FmHA  qualification  for 
a  negotiated  appraisal.  The  Agency 
agrees  and  has  clarified  the  regulations 
on  this  issue. 

Respondents  commented  that  FmHA 
should  not  require  that  the  appraiser  be 
certiHed  in  accordance  with  the 
Financial  Institutional  Reform,  Recovery 
and  Enforcement  Act  (FIRREA)  because 
this  would  restrict  the  number  of 
available  appraisers.  Many  appraisers 
at  this  time  do  not  meet  the 
qualifications  for  FIRREA.  FmHA 
believes  that  there  will  be  an  adequate 
number  of  State  certified /licensed 
appraisers  available  to  meet  the  needs. 
Approximately,  one-half  of  the  States 
have  implemented  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1969  (FIRREA)  by 
requiring  the  use  of  State  certified/ 
licensed  appraisers  on  January  1, 1992. 
Most  of  the  other  States  have  adopted 
voluntary  State  certification/licensing 
requirements  which  will  not  implement 
the  certification/licensing  requirement 
until  December  31, 1992.  FmHA  staff 
appraisers  (in  house)  will  not  be 
required  to  be  certified,  however,  they 
will  need  equivalent  education  to  a 
State  certiHed  general  appraiser  by 
January  1, 1995.  All  FmHA  contract  real 
property  appraisers  are  to  meet  the 
FIRRFA  licensing/certification 
requirements  when  implemented  by  the 
State  in  which  the  real  property  is 
located.  The  only  exception  permitted 
will  be  for  real  property  appraisals 
made  by  Farm  Credit  System  (FCS) 
institutions  for  Farmer  Program 
guaranteed  loans.  FIRREA  requires  that 
after  December  31, 1992,  all  voluntary 
States  must  use  State  certiRed  general 
appraisers.  The  respondents  were  under 
the  impression,  in  error,  that  appraisals 
completed  imder  FIRREA  would  not 
include  the  use  of  the  capitalization 
value  of  the  property.  However,  all 
Farmer  Program  appraisals  will  continue 
to  include  the  capitalization  value  since 
FmHA’s  appraisal  regulations  of  7  CFR 
1809.4  require  this  element. 


Respondents  commented  that 
substantial  debt  should  be  defined  for 
use  in  determining  whether  or  not  a 
voluntary  meeting  of  creditors  should  be 
requested.  Also,  the  borrowers  should 
have  appeal  rights  as  to  the  availability 
of  the  meeting  of  creditors.  In  response 
to  these  comments,  the  Agency  has 
defined  “substantial  debt”  as  the 
amount  of  debt  held  by  undersecured 
creditors  which  if  reduced  to  zero, 
would  result  in  the  borrower’s 
development  of  a  feasible  plan. 

Borrowers  also  are  offered  appeal  rights 
following  mediation/voluntary  meeting 
of  creditors.  Attachments  5-A  and  6-A 
of  exhibit  A  are  sent  to  the  borrower 
and  advise  of  appeal  rights.  Any  appeal 
at  this  stage  could  cover  whether  a 
meeting  of  creditors  should  have  been 
offered. 

The  Agency  has  added  that  the 
County  Supervisor  will  process  a 
noncash  credit  to  the  borrower's 
account  for  interest  that  accrues  during 
the  appeal  process  if  the  borrower  wins 
the  appeal  and  if  that  accrued  interest 
would  cause  the  FmHA  debt  to  exceed 
the  statutory  limit  of  $300,000  for  the 
borrower.  This  is  so  the  borrower  will 
not  be  denied  servicing  based  on  an 
erroneous  FmHA  decision  which  is 
corrected  on  appeal. 

The  Agency  requested  comments  in 
the  preamble  of  the  proposed  rule  on 
allowing  the  borrower  to  select  either 
the  FmHA  appraisal  or  the  borrower’s 
appraisal  if  they  were  within  a 
particular  percentage  of  the  value  of  the 
FmHA  appraisal.  If  the  borrower  did  not 
want  to  do  this,  the  borrower  could 
request  to  continue  with  the  negotiated 
appraisal  process.  Many  favorable 
comments  were  received  on  this  issue. 
The  percentage  range  was  from  five  to 
twenty  percent.  The  Agency  selected  the 
five  percent  range  and  has  added  this 
option  into  the  interim  rule.  The  Agency 
selected  the  Rve  percent  range  because 
under  existing  regulations,  the  hearing 
officer  has  to  select  the  FmHA  appraisal 
if  the  range  between  the  independent 
appraisal  and  the  FmHA  appraisal  is 
five  percent  or  less.  To  make  this 
regulation  and  the  FmHA  1900-B 
regulations  for  appeals  consistent  as  to 
the  degree  of  difference  in  appraisal 
values,  the  Agency  adopted  the  five 
percent  range  in  this  section. 

Section  1951.910  Consideration  of 
Borrower’s  Other  Assets  for  New 
Applications 

Some  of  the  comments  concerning  this 
issue  have  already  been  addressed 
above  in  §  1951.909  of  the  preamble. 
Respondents  also  commented  that  the 
net  recovery  value  of  nonessential 
assets  may  not  be  the  same  as  the  loan 


value  and  lenders  should  be  contacted 
to  see  what  they  would  loan  on  such 
collateral.  The  Agency  disagrees  with 
this  comment.  What  a  lender  will  loan 
on  certain  collateral  varies  widely.  It 
depends  on  the  financial  position  of  the 
borrower,  the  type  of  collateral  offered, 
the  availability  of  additional  collateral, 
the  repayment  record  of  the  borrower, 
etc.  Also,  it  greatly  depends  on  the 
needs  of  the  lender.  The  needs  of  the 
lender  involve  a  great  many  things  and 
changes  from  day  to  day.  Consequently, 
the  Agency  is  of  the  opinion  that  this 
method  of  determining  loan  value  of  the 
nonessential  assets  would  be  very 
difficult  if  not  impossible  to  do  on  any 
fair  and  standardized  basis.  The 
Agency,  therefore,  adopts  the  proposed 
rule’s  approach  to  this  issue  for  the 
reasons  stated  at  56  FR  54975. 

Respondents  commented  that  the 
Agency  should  consider  the  holding 
period  in  the  calculation  of  the  net 
recovery  value  of  the  unencumbered 
nonessential  assets.  The  Agency 
disagrees.  The  Agency  does  not 
anticipate  taking  such  property  into 
inventory  so  consideration  of  a  holding 
period  would  unreasonably  inflate 
FmHA’s  estimate  of  its  liquidation  costs. 

Respondents  commented  again  on 
taking  a  lien  on  all  assets.  In  addition  to 
the  comments  addressed  above,  the 
Agency  believes  that  it  is  necessary  to 
take  a  lien  on  certain  assets  including 
the  unencumbered  nonessential  assets 
to  protect  the  Government’s  interest. 

The  Agency  continues  to  release  normal 
income  security  for  essential  family 
living  and  farm  operating  expenses  to 
borrowers  until  acceleration. 

Meanwhile,  the  borrowers  often  go 
delinquent  on  payments  on  FmHA 
loans,  and  interest  continues  to  accrue 
which  increases  the  debt.  This  could 
cause  loans  to  quickly  become 
undersecured.  Undersecured  loans 
result  in  heavy  Government  losses  with 
writedowns  and  writeoffs  for  debt 
restructuring,  buyouts,  liquidation  and 
debt  settlement.  However,  the  Agency 
now  will  require  a  lien  on  certain  other 
assets  in  which  the  borrower  has  an 
ownership  interest.  This  policy  is 
consistent  with  that  proposed  for 
Farmer  Programs  loanmaking  as 
announced  in  56  FR  6315  and  is  needed 
for  the  same  reasons  discussed  in  that 
proposed  rule.  For  instance,  a  General 
Accounting  Office  (GAO)  report 
submitted  to  the  Honorable  Jesse  Helms. 
U.S.  Congress  in  February  1989 
addressed  FmHA’s  loanmaking  policies 
and  practices.  One  of  the  concerns 
noted  in  the  report  was  FmHA’s  eroding 
security  position  on  many  loans  and  the 
tremendous  losses  the  Agency  projected 
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because  of  this.  One  of  GAO's 
recommendations  addressed  die  need 
for  a  change  in  FmfiA’s  collateral 
requirements.  The  report  recommended 
additional  security  be  taken  when 
servicing  loans,  inicluding  the  option  of 
obtaining  the  best  security  interest 
available  on  all  of  the  borrower's  assets. 

Requiring  a  lien  on  certain  borrower 
assets  will  not  adversely  affect  the 
borrower’s  farming  operation.  FmHA 
has  revised  this  section  to  refer  to 
FmHA’s  loanmaking  regulations  for 
taking  a  lien  on  certain  assets.  The 
loanmaking  regulations  provide  that 
FmHA  will  not  take  a  lien  on  the 
following  prt^rty;  subsistence 
livestock,  cash  or  special  cash  collateral 
accounts  used  for  necessary  farm 
operating  or  family  living,  retirement 
accounts,  personal  vehicles,  household 
goods,  and  small  tools  or  equipment  not 
needed  for  security  purposes.  A  lien  also 
will  not  be  taken  on  property  that  could 
have  significant  environmental 
problems/costs.  It  is  FmHA’s  intent  to 
adopt  these  exceptions  for  loan 
servicing  under  this  section. 

FmHA's  decision  to  take  a  lien  on 
certain  assets  as  a  condition  for  loan 
servicing  is  allowed  by  law.  Section  307 
of  the  CONACT  only  prohibits  the 
Agency  from  requiring  any  borrower 
that  is  current  on  payments  to  provide 
additional  collateral  for  security. 

Section  1951311  Preservation  Loan 
Service  Programs 

(a)  Leaseback/Buyback 

Respondents  commented  that  unless 
previous  regulations  required  notices  for 
leaseback/buyback  for  property 
acquired  prior  to  {anuary  6, 1988,  the 
owner  or  operator  should  be  noticed. 

The  Regulation  for  7  CFR  part  1955 
subpart  C  paragraph  1955.109  published 
in  the  Federal  Register  on  April  21, 1986 
(51  FR 13479}  provided  for  such  a  notice. 
In  addition,  in  accordance  with  the 
FACT  ACT.  FmHA  issued  an 
unnumbered  letter  to  its  field  personnel 
dated  November  30, 1990.  entitled 
‘‘Buyback  Rights  for  Farmer  Programs 
Inventory  Property  Acquired  Prior  to 
January  6, 1988,"  which  provided 
additional  notice  and  buyback  rights  for 
certain  lessees  of  farm  Inventory 
property  which  we  acquired  prior  to 
January  6, 1988.  The  Agency  is  of  the 
'opinion  that  sufficient  notice  has  been 
provided.  Therefore,  the  Agency  has  not 
adopted  this  comment. 

Respondents  commented  that  the 
good  faith  requirement  for  preservation 
loan  servicing  was  different  from 
primary  servicing.  Tl>e  Agency  agrees 
and  has  corrected  this  by  referencing 
the  primary  loan  servicing  definition  in 


the  leaseback/buyback  section  of  the 
regulations. 

Respondents  commented  that  the 
FACT  ACT  did  not  require  the  spouse  or 
child  to  be  actively  engaged  in  farming 
prior  to  FmHA’s  acquisition  of  the 
property.  The  Agency  agrees  and  has 
made  the  revision  to  require  that  they  be 
engaged  in  fanning  at  (he  time  of 
application  for  leaseback/buyback. 

Respondents  commented  that  the 
previous  owner  or  operator  should  be 
able  to  buy  or  lease  part  of  the  property 
instead  of  the  whole  property.  The 
Agency  did  not  include  this  in  the 
interim  rule  but  would  like  to  solicit 
comments  on  this  issue  such  as: 

(a)  What  requirements  are  needed  for 
subdividing  the  property? 

(b)  Who  should  decide  the  size  and 
shape  of  the  parcels? 

(c)  Should  the  party  be  able  to  buy 
only  road  h’ontage  for  building  lots? 

(d)  ^ould  the  party  be  able  to 
exclude  wetlands,  wasteland,  etc.? 

(e)  If  fencing,  roads  or  other 
improvements  are  needed,  who  will  pay 
for  such  cost? 

(f)  Who  should  pay  for  the  surveying 
and  legal  costs  fw  subdividing? 

(g)  Should  only  the  previous  owner 
have  the  right  to  buy  or  lease  a  part  of 
the  property  and  in  such  a  case  should 
this  terminate  other  parties' 
preservation  loan  service  program  rights 
or  should  the  remaining  property  be 
offered  to  other  parties  in  priority  order? 

(h)  When  should  the  pai^  be  required 
to  make  a  decision  on  what  piortion  of 
the  property  the  party  wants  to  buy? 
Should  the  decision  be  made  at  the  time 
a  lease  is  entered  into  or  later  when  the 
option  to  buy  is  executed? 

The  Agency  believes  that  this 
comment  has  merit  and  will  give  further 
consideration  to  implementing  this 
comment  based  on  the  comments 
received  on  this  issue. 

Respondents  commented  that  the 
previous  owner/ borrower  and  the 
spouse  or  child  or  the  entity  members 
should  have  perpetual  priority  rights  for 
leaseback/buyback  of  the  inventory 
farm  property.  The  owmer  and  other 
members  have  up  to  190  days  priority 
for  leaseback/buyback  after  FmHA 
acquires  the  property.  This  is  sufficient 
time  for  them  to  exercise  their  rights. 
They  will  also  have  the  opportunity 
along  with  other  parties  to  buy  the 
property  when  it  is  advertised  for  sale. 
The  Agency  did  not  adopt  this  comment. 

Respondents  commented  that  this 
section  should  clarify  that  the  borrower 
is  always  allowed  to  voluntarily  convey 
the  property  to  FmHA-  The  various 
exhibits  and  attachments  to  the  primary 
and  preservation  servicing  notices  offer 
the  option  to  convey  the  property  and 


the  borrower  is  sufficiently  notified  of 
this  opportunity.  The  Agency  does  not 
adopt  this  comment. 

Respondents  commented  that 
borrowers  should  have  the  right  to 
appeal  decisions  related  to  cancelling  a 
lease  under  the  preservation  loan 
service  programs.  The  Agency  has 
clariBed  this  issue  by  adding  to  this 
section  guidelines  in  terminating  the 
lease  and  providing  appeal  rights.  The 
Agency  has  also  clarified  that  borrowers 
who  have  only  chattel  security  do  not 
have  any  preservation  ri^ts.  However, 
the  Agency  will  allow  a  previous  owner 
that  has  both  chattel  and  real  estate 
security  that  was  taken  into  inventory 
and  leases  or  buys  the  real  estate  back 
to  have  the  first  priority  to  buy  the 
chattels  back. 

Respondents  commented  that 
environmental  issues  should  be 
discussed  in  this  subpart.  The  Agency 
disagrees.  Environmental  issues  are 
covered  in  subpart  G  of  part  1940  of  this 
chapter.  If  property  values  are  affected 
by  environmental  issues,  their  values 
will  be  included  in  the  appraisal  report 
on  the  property.  The  Agency  does  not 
adopt  this  comment 

A  respondent  commented  that  the 
lease  term  for  leaseback/buyback 
property  should  be  revised  to  allow  an 
annual  lease  that  can  be  renewed  up  to 
5  years.  Present  regulations  provide  that 
the  initial  lease  term  may  be  1  to  5 
years,  as  selected  by  the  applicant  and 
the  lease  does  not  provide  for  an  annual 
renewal  process.  The  Agency  did  not 
adopt  this  comment  because  we  have 
determined  that  it’s  in  the  lessor’s  best 
interest  to  have  a  long-term  lease  of  up 
to  5  years  so  the  farmer  can  plan  crop 
rotations,  fertilizer  and  weed  control 
practices  and  etc. 

A  respondent  commented  that  the 
Agency  has  no  statutory  authority  to 
only  finance  up  to  $200,000  for  inventory 
real  estate  for  an  eligible  borrower.  The 
Agency  disagrees.  This  limit  is  for  the 
farm  ownership  loan  program  and  is  set 
by  statute.  Eligible  borrowers  are 
considered  for  farm  ownership  loans  for 
the  purchase  of  inventory  farms. 
However,  if  the  purchase  price  exceeds 
$200,000,  they  may  seek  a  guaranteed 
farm  ownership  loan  that  has  a  limit  of 
$300,000  or  they  may  request  an  FmHA 
loan  at  ineligible  rates  and  terms.  The 
respondent  also  suggested  that  the 
Agency  increase  the  term  from  25  years 
to  30  years  for  ineligible  rates  and  terms. 
The  Agency  does  not  agree  with  this 
comment  as  it  believes  the  25-year  term 
is  adequate  and  is  required  by  law  to 
have  less  favorable  terms  for  this  tj'pe 
of  loan  than  those  for  program  loans. 
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The  Agency  did  not  adopt  these 
comments. 

(b)  Homestead  Protection. 

Respondents  commented  that  the 
previous  borrower's  farm  income, 
appraised  value,  and  rents  for 
homestead  protection  property  should 
be  based  on  a  comparison  of  reasonably 
similar  properties  in  location,  size  and 
type  of  operation.  The  Agency  agrees 
and  adopted  this  comment. 

The  Technical  Corrections  Act.  Public 
Law  102-237  (12/12/91),  changed  section 
352  of  the  CONACT  to  delete  the  term 
“borrower"  and  to  substitute  the  term 
“borrower-owner."  Section  352(a)(2)  of 
the  CONACT  indicates  that  an  owner 
can  get  homestead  protection  even  if  he 
or  she  is  not  a  borrower.  Thus,  an 
applicant  for  Homestead  Protection 
must  be  either  a  borrower  and  an 
owner,  or  just  an  owner  if  the  owner  and 
borrower  are  different.  Paragraph 
1951.911(b)(3)  has  been  revised  to 
implement  this  change. 

Section  1951.912  Mediation 

In  connection  with  the  proposed  rule, 
the  Office  of  Management  and  Budget 
requested  that  FmHA  clarify  what  fees 
it  would  pay  since  it  also  has  the 
responsibility  to  disburse  grants  for 
most  of  these  programs.  Therefore,  the 
Agency  has  clarified  that  it  will  pay  the 
same  fees  as  charged  to  other  creditors. 

Section  1951.913  Servicing  Net 
Recovery  Buyout  Recapture  Agreements 

Respondents  commented  that  since 
FmHA  has  a  lien  of  record  on  the  real 
estate  securing  the  net  recovery  buyout 
recapture  agreement,  the  requirement 
for  reviewing  the  real  estate  records  is 
of  minimal  value.  The  Agency  disagrees. 
Upon  sale  of  the  security  property, 
FmHA  would  be  entitled  to  recapture  if 
sold  for  a  gain.  In  some  cases,  property 
is  sold  subject  to  outstanding  liens.  The 
Agency  would  not  always  know  about 
the  sale  unless  the  real  estate  records 
were  searched.  We  do  believe  it  is 
unnecessary  to  check  the  records  every 
six  months  as  was  required,  therefore,  a 
revision  is  made  to  the  regulations  that 
would  require  a  review  of  the  real  estate 
records  every  24  months.  If  discovered 
that  a  sale  had  been  made  within  the  24- 
month  period,  an  appraisal  will  be  made 
to  reflect  a  fair  market  value  at  the  time 
of  sale.  Such  an  appraisal  will  be  used 
to  determine  the  amount  of  recapture 
due  the  Agency. 

See  the  discussion  under  exhibit  C-1 
concerning  the  appealability  of 
recapture  due  under  the  net  recovery 
buyout  agreement. 


Section  1951.914  Servicing  of  Accounts 
Restructured  Under  Primary  Loan 
Service  Programs 

As  noted  above  concerning  §  1951.913, 
respondents  commented  on  the 
requirement  for  reviewing  real  estate 
records  when  servicing  Net  Recovery 
Buyout  Recapture  Agreements.  This 
requirement  of  real  estate  record  review 
every  24  months  also  applies  to 
§  1951.914  for  servicing  Shared 
Appreciation  Agreements.  In  the  case  of 
a  sale  involving  a  shared  appreciation 
agreement,  the  Agency  would  be 
entitled  to  either  50  or  75  percent  of  any 
appreciation  as  available  that  occurred 
from  the  date  of  the  agreement  to  the 
date  of  the  sale.  An  appraisal  would  be 
obtained  to  reflect  the  value  of  the 
property  on  the  date  sold  to  determine 
the  amount  of  appreciation  owed  FmHA. 

Respondents  commented  that  the 
amount  due  on  shared  appreciation 
agreements  should  be  consolidated  with 
program  loans  and  rescheduled  rather 
than  set  up  as  a  nonprogram  loan.  The 
Agency  disagrees.  The  law  does  not 
require  the  Agency  to  finance  the  shared 
appreciation.  It  was  an  administrative 
decision  to  finance  the  shared 
appreciation.  However,  the  Agency  has 
the  discretion  and  believes  it  is 
reasonable  to  make  the  shared 
appreciation  which  is  due  a  nonprogram 
loan.  The  nonprogram  loan  will  not 
count  against  the  statutory  limits  of  the 
program  loan  and  this  will  not  interfere 
with  a  borrower's  ability  to  obtain 
additional  FmHA  financing.  Also,  the 
nonprogram  loan  will  be  easier  to  keep 
track  of.  Therefore.  Agency  does  not 
adopt  this  comment. 

Section  1951.918  FmHA  Debt 
Restructuring  Teams  (DRAT) 

A  respondent  commented  that  DRAT 
teams  should  contain  members  of  the 
public  and  other  FmHA  borrowers. 

Public  meetings  should  be  held  to 
discuss  DRAT  team  assessments  and 
findings.  The  Agency  disagrees.  DRAT 
teams  review  borrowers'  confidential 
financial  information  that  is  protected 
by  privacy  laws  and  is  not  open  to 
public  inspection.  The  Agency  does  not 
adopt  this  comment. 

Exhibit  A  of  Subpart  S 

No  comments  were  received  on  this 
exhibit.  However,  this  notice  will  now 
be  sent  to  borrowers  that  are  30  days 
past  due  on  their  payments.  See  the 
discussion  above  under  §  1951.907. 

The  attachments  of  exhibit  A 
generally  have  been  revised  to 
incorporate  the  same  changes  discussed 
above  under  Subpart  S  of  part  1951. 
Some  commenters  wanted  more  detailed 


information  added  to  the  attachments. 
The  Agency  disagrees.  The  attachments 
are  not  meant  to  fully  discuss  the 
regulations  but  only  to  briefly  inform  the 
borrower  of  the  options  available.  The 
regulations  are  available  for  a  more 
detailed  description  of  the  options  and 
the  servicing  process.  The  borrower  may 
request  further  information  and 
assistance  from  FmMA  and  others 
concerning  these  notices. 

Attachments  1  and  2  of  Exhibit  A  of 
Subpart  S 

Respondents  commented  that  the 
Agency  should  revise  the  discussion  on 
nonessential  assets  to  clarify  that  the 
borrower  would  be  ineligible  for 
Primary  Loan  Servicing  only  if  the 
borrower  had  nonessential  assets  “with 
a  value  high  enough"  to  bring  the 
account  current.  The  Agency  adopted 
this  comment. 

A  respondent  commented  that  the 
Agency  should  add  that  the  borrower 
has  two  opportunities  to  be  considered 
for  farmland  leaseback/buyback.  The 
Agency  adopted  this  comment  by 
adding  that  a  borrower  can  enter  into  a 
preacquisition  agreement  prior  to  FmHA 
taking  title  to  the  property. 

One  respondent  commented  that  the 
notice  should  inform  the  borrower  that 
the  lease  also  contains  an  option  for 
purchase  of  the  property  and  that  FmHA 
can  consider  a  borrower  for  credit  to 
buy  the  property.  The  Agency  adopted 
this  comment. 

The  Agency  has  revised  the  notice  to 
offer  assistance  to  borrowers  who  are  in 
financial  distress  in  accordance  with 
§  1951.908  and  borrowers  who  are  less 
than  180  days  delinquent.  If  the 
borrower  does  not  respond  to  the  30-day 
notice,  the  borrower  will  be  renotified 
when  the  borrower  becomes  180  days 
delinquent.  If  the  borrower  responds,  the 
borrower  will  not  be  renotified  when  the 
borrower  becomes  180  days  delinquent. 
See  the  discussion  above  under 
§  1951.907. 

The  Agency  has  added  that  a 
borrower  may  choose  which  appraisal 
of  assets  he  or  she  wants  FmHA  to  use 
for  the  request  when  the  FmHA's 
appraisal  and  the  borrower's  appraisal 
are  within  a  five  percent  value  of  each 
other.  See  discussion  under  §  1951.909(i) 
above. 

FmHA  also  has  added  explanations  in 
the  notices  of  the  one-time  writedown  or 
buyout  limit  discussed  under 
§  1951.909(c)  and  the  taking  of  a  lien  on 
certain  borrower  assets  as  discussed 
under  §  1951.910  above. 
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Attachments  5-A  andd-A  of  Exhibit  A 
of  Subpart  S 

No  comments  were  received  on  these 
attachments.  The  Agency  removed  the 
option  for  negotiation  of  the  FraHA 
appraisal  from  these  attachments  as  if 
wih  now  be  offered  in  exhibits  E  and  F. 
See  discussion  under  paragraph 
1951.909(i}  above. 

Attachments  9- A  and  JO-A  of  Exhibit  A 
of  Subpart  S 

No  comments  were  received  on  these 
exhibits.  The  Agent^  has  removed  the 
independent  appraisal  request  from 
these  attachments  as  the  appeal  is 
offered  in  attachments  5-A  and  6-A. 

Exhibit  B — Notification  of  Offer  to 
Restructure  Debt  for  Financially 
Distressed  Borrowers  Current  on  Their 
Loan  Payments 

Exhibit  B  and  attachment  1  have  been 
added  so  that  a  borrower  that  is  not  yet 
delinquent  but  is  financially  distressed 
and  has  applied  for  primary  loan 
servicing  can  be  notified  of  a  favorable 
offer  and  given  a  response  form  to 
accept  the  offer.  The  borrower  will  be 
renotified  when  the  account  becomes  30 
days  delinquent  if  he  or  she  does  not 
respond  to  the  offer.  See  discussion 
under  §  1951.908  above. 

Exhibit  C-1 — Net  Recovery  Buyout 
Recapture  Agreement 

A  respondent  commented  that  the 
agreement  should  contain  the  right  for  a 
farmer  to  appeal  the  amount  du&  The 
Agency  has  added  this  to  §  1951.913 
rather  than  in  the  agreement.  The 
Agency  adopts  these  comments. 

Exhibit  E— Notification  of  Request  for 
Mediation  or  Meeting  of  Creditors  and 
Other  Options  and  Attachments 

A  respondent  commented  that  the 
exhibit  should  indicate  that  the 
borrower  is  not  required  to  sell  or 
borrow  against  nonessential  assets,  and 
that  the  borrower  should  not  be  required 
to  pay  FmHA  for  the  nonessential  assets 
before  meeting  with  other  creditors.  The 
Agency  did  not  intend  this  interpretation 
and  has  clarified  both  the  regulation  and 
exhibits  E  and  F  with  attachments.  The 
Agency  adopts  these  comments. 

The  borrower’s  right  to  select  either 
the  borrower’s  independent  appraisal  or 
FmHA’s  appraisal  if  they  differ  by  five 
percent  or  less  is  discussed  in  this 
exhibit.  The  exhibit  also  explains  how 
mathematical  and  property  descripticm 
errors  in  appraisal  can  be  corrected.  See 
discussion  under  $  19S1.909(i)  above. 

Respondents  commented  that  a 
borrower  should  be  able  to  request  a 
meeting  of  creditors  even  if  their  debts 
are  not  substantial.  The  Agency  does 


not  agree.  Heading  a  meeting  in  sudi 
case  could  not  result  in  the  borrower’s 
development  of  a  feasible  plan  and, 
therefore,  would  be  useless.  The 
Agency,  however,  has  added  that  the 
borrower  can  appeal  this  issue  later 
when  attachments  5-A  or  6-A  are  sent. 

In  any  case,  borrowers  that  respond  to 
attachment  1  will  always  get  exhibits  E 
or  F.  as  applicable,  to  notify  them  of 
options  other  than  mediation  or  meeting 
of  creditors. 

Exhibit  F— Notification  of  Offer  to 
Restructure  Debt  and  Attachments 

A  respondent  commented  that  the 
borrower  should  have  appeal  rights  if 
the  borrower  disagrees  with  the  offer. 
Although  FmHA  regulations  provided 
this  right,  we  have  now  added  appeal 
rights  to  exhibit  F  arui  its  attachment. 

We  have  also  clarified  its  use.  The 
Agency  adopts  this  comment. 

The  Agency  has  also  added 
Attachment  3,  "Appraisal  Agreement.” 
to  exhibit  F.  This  agreement  will  be 
executed  before  the  third  appraisal  is 
conducted  in  the  negotiation  of 
appraisal  process  set  out  in  §  1951.909(i) 
of  this  subpart.  This  agreement  is 
needed  to  document  the  intent  of  the 
borrower,  FmHA.  and  the  appraiser  as 
to  the  terms  and  conditions  of  the 
appraisal  For  instance,  the  agreement 
contains  a  certification  of  appraiser 
qualifications  and  FmHA  appraisal 
requirements.  It  also  establi^es 
payment  and  delivery  terms  for  the 
appraisal. 

Exhibit  H— Primary  Loan  Service 
Programs  (Farm  Debt  Restructure  and 
Conservation  Easements) 

One  respondent  commented  that 
FmHA  should  completely  re-write  this 
exhibit  to  provide  the  following: 

— Clear  stalmnent  of  appeal  rights; 

— Full  disclosure  of  terms  and 
conditions  of  the  easement,  including 
provisions  for  payment  of  property 
taxes; 

— Uniform  and  consistent 
determinations  of  the  value  of  the 
credit  which  directly  relates  to  the 
loss  in  land  value  as  a  result  of  the 
easement,  which  would  be  determined 
by  the  terms  and  conditions  of  the 
easement, 

— Clear  application  procedures  and 
timeframes  for  old  and  new 
applicants; 

— Clear  procedures  for  delineating  the 
easement  boundaries  and  determining 
the  terms  and  conditions  of  the 
easement; 

— Clear  procedures  for  determining  how 
the  borrower’s  farm  plan  will  be 
altered  to  reflect  lost  income  due  to 
the  easement; 


— Clear  statement  of  whether  the  credit 

is  considered  income,  and  subject  to 

income  taxes;  and 

— Far  less  County  Supervisor  discretion. 

The  Agency  generally  disagrees  with 
these  comments.  As  to  the  borrower’s 
appeal  rights,  these  are  offered  in 
exhibit  F  or  in  attachments  5  and  6.  or  5- 
A  and  6-A.  as  applicable,  when  the 
borrower  is  informed  of  the  Agency’s 
decision  (hi  restructuring  the  debt. 
Discussion  of  appeal  rights  in  Exhibit  H, 
therefore,  is  unnecessary. 

Concerning  the  terms  and  conditions 
of  the  easement,  these  are  specifically 
spelled  out  in  the  easement  agreement 
the  borrower  signs.  These  are  drawn  up 
on  a  case  by  case  basis  depending  on 
the  easement.  They  are  developed  by 
the  Easement  Review  Team  in 
conjunction  with  the  borrower  and  in 
accordance  with  the  conditions  already 
set  out  in  the  exhibit.  Boundaries  are 
described  in  a  survey  specifically  made 
for  the  easement.  Property  taxes  are  the 
responsibility  of  the  owner  and  are 
established  by  the  local  tax  assessment 
authority.  It  would  be  impossible  and 
unnecessary  to  set  out  these  variable 
terms  and  conditions  in  this  exhibit. 

This  exhibit,  however,  does  explain 
adequately  the  common  requirements 
for  calculating  the  value  of  easements 
that  are  specified  by  law. 

As  to  the  application  procedures  for 
old  and  new  applicants,  old  applicants 
that  have  already  been  processed  were 
processed  in  accordance  with 
regulations  in  existence  at  that  time. 

Any  applications  on  band  or  new 
applications  received  will  be  processed 
in  accordance  with  the  new  regulations. 
Exhibit  H.  as  revised  by  this  rule  reflects 
policy  set  out  in  the  new  regulations. 
Since  the  notice  will  not  be  used  for  (dd 
applications  already  processed,  it  need 
not  discuss  processing  procedures  which 
are  now  obsolete. 

In  response  to  the  comment 
concerning  procedures  for  altering  the 
Farm  and  Home  Plan,  this  operating 
plan  will  take  into  consideration  the 
effects  of  the  easement  on  the  farming 
operation.  Table  D,  Crops,  Pasture,  eta 
Production  and  Sales,  will  reflect  a 
change  in  crops  grown  or  land  taken  out 
of  production  because  of  the  easement. 
An  easement  will  also  change  the 
production  and  sales  of  the  crop.  Table 
G.  Cash  Farm  Operating  Expenses,  will 
reflect  any  changes  in  operating 
expenses  as  a  result  of  easement.  Since 
the  Farm  and  Home  Plan  adequately 
covers  changes  resulting  from  a 
conservation  easement,  the  Agency  has 
determined  that  the  issue  need  not  be 
covered  in  exhibit  H. 
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Concerning  whether  an  easement 
credit  will  be  considered  taxable 
income,  this  is  a  question  for  the 
Internal  Revenue  Service  or  the 
borrower's  tax  accountant.  It  is 
inappropriate  for  the  Agency  to  address 
this  question. 

As  to  the  commentor's  suggestion  on 
reducing  the  County  Supervisor's 
discretion  in  the  area  of  conservation 
easement,  such  discretion  already  is 
limited.  The  easement  review  team, 
management  authority,  and  the 
borrower  are  deeply  involved  in  the 
process  of  establishing  and  managing 
the  easement.  Furthermore,  the  Agency 
cannot  require  a  borrower  to  grant  an 
easement.  It  is  purely  a  voluntary 
decision. 

The  respondent  also  commented  there 
was  no  justification  for  setting  a  33 
percent  limit  on  the  credit  applied  to  a 
loan  for  a  conservation  easement.  The 
33  percent  limit  on  the  credit  for  a  loan 
for  the  easement  was  set  by  statute; 
therefore,  the  Agency  has  no  authority 
to  deviate  from  the  limit.  The  Agency 
does  not  adopt  these  comments  and 
adopts  the  proposed  rule  unchanged. 

Exhibit  I — Guidelines  for  Determining 
Adjustments  for  Net  Recovery  Value  of 
Collateral 

One  respondent  commented  that 
rental  income  should  be  included  in  the 
calculation  for  the  net  recovery  value. 
The  Agency  is  of  the  opinion  that  there 
is  a  provision  for  considering  rental 
income  if  it  is  relatively  certain  the 
income  will  continue  after  the  property 
is  taken  into  inventory.  No  change  is 
required.  The  Agency  does  not  adopt 
this  comment. 

The  Agency  also  has  corrected  this 
exhibit  to  state  that  no  leased  inventory 
property  will  be  considered  in 
determining  the  average  holding  period 
when  calculating  the  net  recovery  value 
(NRV)  of  a  property.  The  proposed  rule 
had  limited  this  exclusion  only  to  those 
properties  leased  under  the  Preservation 
Loan  Servicing  Program.  This  was  in 
error  because  FmHA  receives  income 
from  all  leases  of  inventory  property. 

The  rental  income  generally  covers  the 
Agency's  expenses  in  holding  the 
property  in  inventory.  Therefore,  it  is  a 
more  accurate  estimate  of  the  Agency's 
holding  cost  to  omit  all  leased  properties 
when  calculating  the  average  holding 
period.  This  revision  is  consistent  with 
FmMA's  current  policy  under  FmHA  AN 
No.  2340  (1951)  dated  August  1. 1991. 

Exhibit  J-1 — The  Debt  and  Loan 
Restructuring  System  (DALRS) 

Respondents  wanted  exhibit  J-1  to  be 


DALR$  computer  program  is  used  on 
published  for  comments  before  the  new 
new  applications.  The  Agency  is  not 
adopting  this  proposal.  Exhibits  J  and  J- 
1  mainly  describe  the  mathematical 
process  for  the  calculations  performed 
by  DALRS  in  an  attempt  to  find  the  most 
favorable  financial  solution  for  both  the 
borrower  and  the  Government.  The 
process  for  exhibit  J-1  is  the  same  as 
exhibit  J  except  for  the  additions 
provided  for  in  the  FACT  ACT  and 
implemented  by  this  interim  rule.  New 
applications  cannot  be  processed 
without  the  ruiming  of  the  updated 
version  of  DALRS  as  described  in 
exhibit  J-1.  The  publication  of  exhibit  J- 
1  as  a  proposed  rule  would  seriously 
delay  the  implementation  of  the  rest  of 
the  regulations  for  processing  new 
applications.  That  would  create 
unnecessary  hardships  on  a  lot  of 
borrowers  that  need  their  debts  written 
down.  Therefore,  the  exhibit  is 
published  as  part  of  the  interim  rule. 
This  interim  rule,  however,  has  a  60-day 
comment  period. 

Exhibit  L — Homestead  Protection 
Program  Agreement 

A  respondent  commented  that  the 
amount  of  the  rental  payment  should  be 
included  in  the  agreement.  The  Agency 
disagrees.  This  is  only  a  preacquisition 
agreement.  The  specific  details  of  the 
lease  are  included  in  the  lease  form. 
Form  FmHA  1955-20,  that  is  an 
attachment  to  the  agreement.  The 
Agency  does  not  adopt  this  comment. 

Exhibit  N— Leaseback/ Buyback 
Agreement 

A  respondent  commented  that  the 
amount  of  the  rental  payment  should  be 
included  in  the  agreement,  and  any 
property  containing  wetlands, 
floodplains  and/or  highly  erodible  lands 
be  specifically  identibed  and  all  the 
conditions  and  terms  of  the  agreement 
be  spelled  out  up  front.  It  is  the 
Agency's  opinion  that  the  attachments 
for  the  legal  description  and  the  lease 
form.  Form  FmHA  1955-20,  spell  out  the 
terms  and  conditions  of  the  lease  and 
are  not  needed  in  this  preacquisition 
agreement  The  Agency  does  not  adopt 
this  comment. 

Exhibit  O — Notice  of  Availability  of 
Leaseback/Buyback 

Exhibit  O  is  revised  to  change  the 
words  “Dwelling  Retention"  to 
“Homestead  Protection"  as  this  was 
inadvertently  overlooked  in  the 
proposed  rule. 


PART  1955— PROPERTY 
MANAGEMENT 

Subpart  A — Liquidating  Loans  Secured 
by  Real  Estate  and  Acquisition  of  Real 
and  Chattel  Property 

This  section  was  added  to  update  the 
references  to  notices  provided  under 
subpart  S  of  part  1951  of  this  chapter. 

List  of  Subjects 
7  CFR  Part  1900 

Appeals,  Credit,  Loan  programs — 
Housing  and  community  development. 

7  CFR  Part  1924 

Agriculture,  Construction 
management,  Construction  and  repair, 
Energy  conservation.  Housing,  Loan 
programs — ^Agriculture,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate  income 
housing. 

7  CFR  Part  1951 

Accounting  servicing.  Credit,  Debt 
restructuring.  Loan  programs — 
Agriculture,  Loan  programs — Housing 
and  community  development.  Low  and 
moderate  income  housing  loans — 
Servicing. 

7  CFR  Part  1955 

Agriculture,  Foreclosure,  Government 
property.  Loan  programs — agriculture. 
Loan  programs — ^housing  and 
community  development. 

Accordingly,  chapter  XVIII,  title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1900— GENERAL 

1.  The  authority  citation  for  part  1900 
continues  to  read  as  follows: 

Authority;  7  U.S.C.  1989:  31  U.S.C.  3701;  42 
U.S.C.  1480;  5  U.S.C.  301;  7  CFR  2.23  and  2.70. 

Subpart  B— Adverse  Decisions  and 
Administrative  Appeais 

2.  Section  1900.53  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d);  by  revising  paragraph  (b) 
and  by  adding  a  new  paragraph  (cj  to 
read  as  follows: 

§  1900.53  Adverse  action  procedures. 

«  *  *  *  * 

(b)  When  an  applicant  or  borrower 
who  is  also  an  applicant  for  FmHA 
services  wishes  to  contest  an  appraisal 
of  property  value  (except  for  appraisals 
made  in  connection  with  farmer 
program  primary  and  preservation  loan 
servicing),  the  applicant  or  borrower 
must  be  advised  that  he  or  she  must 
request  review  of  the  appraisal  by  the 
State  Director  of  FmHA  before  the 
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appeal.  Exhibit  B-3  of  this  subpart  will 
be  used  to  notify  the  appellant!  If  an 
applicant  or  borrower  seeks  such  a 
review,  the  time  for  requesting  an 
appeal  will  be  extended  until  after  the 
State  Director  has  acted  on  the  review 
request.  The  State  Director  will  review 
each  such  request  and,  when  in  his  or 
her  sole  discretion  it  is  deemed 
appropriate,  may  send  a  representative 
to  make  an  onsite  review.  If  this  does 
not  result  in  a  resolution  of  the  matter, 
exhibit  B-4  of  this  subpart  and  Form 
FmHA  1900-1  will  be  sent  to  the 
appellants  to  notify  them  of  their  appeal 
rights. 

(c)  Appraisals  involving  farmer 
program  primary  and  preservation  loan 
servicing  may  be  appealed  directly  to 
the  Area  Supervisor,  National  Appeals 
Staff,  without  prior  review  by  the  State 
Director.  The  appellant  bears  the  burden 
of  showing  why  the  appraisal  is  in  error. 
The  appellant  may  submit  an 
independent  appraisal  at  his/her  cost, 
from  a  qualified  appraiser  in  accordance 
with  §  1951.909  (i)  of  subpart  S  of  part 
1951  of  this  chapter.  The  appraisal  must 
conform  to  Agency  appraisal  regulations 
applicable  to  the  loan  program.  If  the 
two  appraisal  values  vary  by  no  more 
than  five  percent,  the  borrower  must 
select  which  of  the  two  appraisals  he  or 
she  wants  FmHA  to  use  in  considering 
the  servicing  request.  The  appraisal  the 
borrower  selects  will  be  the  final 
appraisal  and  there  will  be  no  appeal. 
Appraisals  that  have  been  negotiated  in 
accordance  with  §  1951.909(i)  of  subpart 
S  of  part  1951  of  this  chapter  may  not  be 
appealed.  The  borrower,  however,  will 
have  the  opportunity  to  appeal  issues 
other  than  appraisal  issues  after 
negotiation  of  the  appraisal. 

*  «  «  4r  * 

3.  Section  1900.55  is  revised  by  adding 
paragraphs  (a)(17)  and  (18)  to  read  as 
follows: 

§  1900.55  Appealable  and  nonappealable 
decisions. 

(a)  *  — 

(17)  Negotiated  appraisals  involving 
primary  and  preservation  loan  service 
programs  for  new  applications.  A  new 
application  is  defined  in  §  1951.906  of 
subpart  S  of  part  1951  of  this  chapter. 
Refer  to  §  1900.53  (c)  of  this  subpart  for 
borrower’s  negotiation  rights. 

(18)  The  County  Committee’s  random 
selection  by  lot  of  an  applicant  for  the 
purchase  of  suitable  farm  inventory 
property.  However,  the  elimination  of  an 
applicant  for  the  purchase  of  suitable 
inventory  property  from  the  priority 
categories  is  appealable. 


§  1900.55  [AmendedI 

4.  Section  1900.55(b)  is  amended  by 
inserting  the  words  “as  provided  for  in 
§  1900.53(c)”  before  the  word  “without" 
in  the  last  sentence. 

5.  Section  1900.56  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1900.56  Appeal  requests. 

(a)  *  *  * 

(2)  If  possible,  the  borrower  should 
submit  a  copy  of  the  independent 
appraisal  to  the  initial  decision  maker 
and  the  hearing  officer  prior  to  the 
appeal  hearing.  The  appellant’s  case  file 
including  the  FmHA  appraisal  will  be 
made  available  to  the  appellant  or  his 
representative  at  the  FmHA  decision 
maker’s  office  for  10  working  days 
following  the  receipt  of  a  request  for 
appeal.  If  the  appellant  has  made  a 
request  to  inspect  or  to  receive  copies  of 
FmHA  material  concerning  the  case 
including  any  FmHA  appraisal,  the 
material  will  be  made  available  to  the 
appellant  or  the  appellant’s 
representative  at  the  FmHA  decision 
maker’s  office  as  soon  as  possible,  but 
no  later  than  10  working  days  following 
the  receipt  of  the  request  for  the 
material.  A  written  request  from  the 
appellant  will  not  be  required.  Requests 
for  information  of  a  confidential  nature 
exempt  from  disclosure  under  §  2015.204 
of  FmHA  Instruction  2015-E,  (available 
in  any  FmHA  office)  will  be  handled  in 
accordance  with  that  Instruction.  An 
FmHA  employee  will  insure  that  no 
material  is  destroyed  or  removed  from 
the  file. 

***** 

6.  Section  1900.57  is  amended  by 
removing  paragraph  (m)(3),  by 
redesignating  paragraph  (m)(4)  as 
paragraph  (m)(3),  and  by  adding  a  new 
paragraph  (n)  to  read  as  follows: 

§  1900.57  Hearing  rules. 
***** 

(n)  Farmer  Program  inventory 
property  appeals.  (1)  All  applicants  who 
were  not  consider^  in  the  same  priority 
category  as  the  applicant  selected  by  the 
County  Committee,  may  appeal  their 
exclusion  from  the  priority  category.  The 
inventory  property  will  not  be  sold  until 
all  appeals  under  this  paragraph  are 
exhausted. 

(2)  If  an  appeal  results  in  a 
determination  that  the  appellant(s)  was 
improperly  excluded  from  the  priority 
category,  a  new  selection  will  be  made 
under  §  1955.107(e)(2)  of  subpart  C  of 
part  1955  of  this  chapter.  The 
appellant(s)  will  be  included  in  the 
priority  category  from  which  the  random 
selection  is  made. 


7.  Section  1900.59  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1900.59  Effect  of  appeal  decision. 
***** 

(d)  Implementation.  Except  as  noted 
in  paragraph  (c)  of  this  section  and 
§  1900.61  of  this  subpart,  the  decision 
maker  shall,  upon  having  a  case 
returned  pursuant  to  the  decision  of  a 
hearing  officer.  State  Director  or 
Director,  National  Appeals  Staff, 
implement  the  appeal  decision  reversing 
the  adverse  decision  within  60  days  of 
receiving  the  decision.  For  the  purpose 
of  this  section,  “implementation”  means 
the  next  step  in  a  loan  processing  or 
loan  servicing  action,  required  by  FmHA 
regulations,  that  would  occur  had  no 
adverse  decision  been  made  and  appeal 
filed. 

PART  1924— CONSTRUCTION  AND 
REPAIR 

8.  The  authority  citation  for  part  1924 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23  and  2.70. 

Subpart  B— Management  Advice  to 
Individual  Borrowers  and  Applicants 

9.  Sections  1924.59  and  1924.60  are 
revised  to  read  as  follows: 

§  1924.59  Supervision. 

(a)  General.  Supervision  will  be 
provided  within  the  FmHA  official’s 
discretion  to  increase  the  likelihood  of 
the  borrower’s  success  and 
accomplishment  of  the  loan  while 
minimizing  the  cost  to  the  Government. 
Through  supervised  credit  FmHA  will 
assist  a  borrower  in  the  recovery  from 
financial  difficulty,  or  in  the  case  of  a 
beginning  farmer,  to  develop  the  farm 
and  financial  management  skills.  In  both 
cases,  the  objective  is  graduation  to 
commercial  sources  of  credit  as  soon  as 
possible.  To  this  end,  supervisory 
assistance  consists  of  conducting 
financial  and  production  analysis, 
marketing  analysis,  and  helping 
borrowers  plan,  prudently  use  credit, 
and  adjust  their  businesses  as  needed. 
Emphasis  is  placed  on  keeping  and 
analyzing  farm  records,  identifying 
credit  needs,  and  counseling  on  the 
feasibility  of  additional  debt.  As  part  of 
borrower  supervision,  adequate  funds 
should  be  provided  to  eligible  borrowers 
to  permit  the  borrower  to  begin  the 
farming  operation  in  time  to  get  the 
benefit  of  the  full  season’s  production. 
This  can  be  accomplished  by 
encouraging  borrowers  to  keep  their 
records  up  to  date  and  file  complete 
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applications  well  in  advance  of  the  time 
loan  funds  are  needed. 

(b)  FmHA  Responsibilities. 

Supervised  credit  is  the  development  of 
a  relationship  that  promotes  trust  and 
respect.  Supervised  credit  must  focus  on 
farm  and  financial  management  and 
application  of  corrective  action  in  a 
timely  manner.  FmHA  has  a 
responsibility  to  assist  borrowers  in 
contacting  other  private  and  public 
sources  as  needed  to  obtain  technical 
assistance  that  will  enhance  borrower 
opportunity  for  success.  If  at  all 
possible,  funds  will  be  made  available 
prior  to  the  time  the  borrower  begins  the 
farming  season. 

(c)  County  Supervisor  responsibilities. 
The  County  Supervisor  needs  to  be 
aware  of  all  aspects  of  the  borrower's 
operations  so  that  Financial  and 
production  strengths  and  weaknesses 
can  be  detected  early  and  corrective 
actions  taken  before  they  develop  into  a 
situation  which  could  lead  to  failure  of 
the  business.  Early  detection  can  only 
be  accomplished  by  thorough  analysis 
and  planning  at  the  end  and  beginning 
of  each  fanning  season  and  by  careful 
and  frequent  monitoring  of  the 
borrower's  financial  and  production 
management.  If  the  planned  objectives 
are  not  being  met.  the  Coanty 
Supervisor  and  the  borrower  should 
immediately  develop  the  actions  needed 
to  reach  the  planned  objectives  or  at 
least,  minimize  losses.  When 
weaknesses  in  the  business  are 
identihed,  it  may  be  necessary  to  make 
revisions  in  the  Farm  and  Home  Plan 
and  Form  FmHA  1962-1  as  authorized 
by  this  subpart.  Good  supervision 
requires  working  with  the  borrower  to 
develop  and  keep  accurate  and  current 
records.  Recordkeeping  supervision  will 
be  provided  as  set  forth  in  §  1924.58  of 
this  subpart.  Borrowers  experiencing 
production  and  management  problems 
should  be  referred  to  the  Extension 
Service,  the  Agricultural  Stabilization 
and  Conservation  Service,  the  Soil 
Conservation  Service,  or  other  agencies 
and  organizations  who  can  provide  the 
needed  assistance.  Supervision  should 
be  designed  to  meet  the  borrower's 
needs  and  may  require  actual  one  on 
one  supervisory  sessions  where 
borrowers  are  trained  to  fill  out  Farm 
and  Home  Plans  and  keep  and  analyze 
their  records.  In  order  to  carry  out  their 
responsibilities,  County  Supervisors 
must: 

(1)  Schedule  and  conduct  supervisory 
on-farm  visits  at  the  time  when  the  farm 
and  financial  management  of  the 
operation  can  best  be  observed. 

(2)  Schedule  and  conduct  analysis  as 
needed  to  monitor  the  borrower's 
financial  and  farm  management  for  the 


purpose  of  identifying  strengths  and 
weaknesses  in  the  borrower's  business. 
When  weaknesses  are  identified,  the 
borrower  and  County  Supervisor  will 
attempt  to  develop  actions  to  correct  the 
problem  and  make  necessary  revisions 
on  the  Farm  and  Home  Plan  and  Form 
FmHA  1962-1  as  authorized  by  §  1924.57 

(d)  of  this  subpart  and  §  1962.17  of 
subpart  A  of  part  1962  of  this  chapter. 

(3)  Utilize  primary  servicing  tools 
described  in  subpart  S  of  part  1951  of 
this  chapter  in  a  timely  manner  to  assist 
borrowers  in  overcoming  financial 
difficulty. 

(4)  Work  toward  helping  the  borrower 
to  budget  to  meet  essential  family  living 
and  farm  operating  expenses  in  a  timely 
manner.  This  requires  careful  planning 
for  advances  of  loan  funds  and  releases 
of  proceeds  from  sale  of  normal  income 
security  where  authorized. 

(5)  Record  in  the  borrower's  case  file, 
the  record  of  any  visit  of  borrower 
consultation  by  the  County  Supervisor. 

(d)  District  Director  responsibilities. 
The  District  Director  will  be  responsible 
for  assuring  that  a  good  supervised 
credit  program  is  being  carried  out.  The 
District  Director  or  designee  will  record 
in  the  borrower's  case  file,  the  record  of 
any  visit  or  borrower  consultation  by 
the  District  Director  or  designee.  The 
case  file  will  also  be  documented  to 
include  an  assessment  of  the 
supervisory  assistance  being  provided 
and  corrective  actions  needed.  The  State 
Director  will  be  informed  at  least 
annually  of  the  adequacy  of  the 
supervised  credit  program  in  each 
County  Office  through  the  District 
Directors  “Oversight  Visit  Report" 
required  by  FmHA  Instruction  2006-M. 

(e)  Borrower  Responsibilities.  In  order 
for  the  FmHA  to  carry  out  its  objectives 
in  providing  supervised  credit, 
borrowers  must  cooperate  and  keep 
agreements  with  FmHA.  When  loans  or 
servicing  actions  are  approved, 
borrowers  will  be  advised  by  copy  of 
exhibit  C  to  subpart  A  of  part  1910  of 
this  chapter  (available  in  any  FmHA 
County  Office)  of  responsibilities 
including  the  following: 

(1)  Keeping  all  written  agreements 
reached  with  FmHA  which  includes 
making  payments  as  scheduled, 
consistent  with  the  Farm  and  Home  Plan 
and  Form  FmHA  1962-1. 

(2)  Keeping  accurate,  up-to-date 
records  of  income  and  expenses  for 
family  living  and  operating  expenses. 

(3)  Accounting  to  FmHA  for  all 
income  and  expenses  for  the  farm  and 
family  at  least  quarterly  as  set  forth  on 
the  Farm  and  Home  Plan  and  Form 
FmHA  1962-1. 

(4)  Promptly  advising  the  FmHA  of 
any  significant  change  in  the  business  or 


family  expenses  and  requesting  that  the 
Farm  and  Home  Plan  and  Form  FmHA 
1962-1  be  revised  when  authorized. 

(5)  Promptly  providing  all  information 
and  records  when  requested  in  writing 
by  the  FmHA. 

(6)  Maintaining  and  protecting  the 
collateral  for  the  FmHA  loans  in  a 
responsible  manner  and  reporting 
promptly  to  the  FmHA,  any  losses  or 
other  changes  in  the  collateral. 

(f)  Farm  Visits.  Regular  supervisory 
farm  visits  and  review  of  progress  being 
made  are  an  essential  part  of  an 
effective  supervised  credit  program. 
Supervisory  visits  will  be  made  as 
follows: 

(1)  A  minimum  of  two  visits  per  year 
will  be  made  by  the  County  Supervisor 
or  designee,  to  borrowers  who  have 
been  indebted  for  less  than  one  full  crop 
year,  who  have  a  limited  resource  loan, 
or  who  have  had  their  loans 
reamortized,  rescheduled,  consolidated, 
subordinated,  written  down  and/or 
deferred.  Sufficient  supervisory  contacts 
must  be  made  during  each  production/ 
marketing  cycle  to  ensure  that  the 
objectives  of  the  loans  are  being  met. 

(2)  The  County  Supervisor  will  use  the 
following  priorities  in  scheduling  routine 
visits: 

(i)  Borrowers  who  have  been  indebted 
less  than  one  full  crop  year  or  have  a 
limited  resource  loan. 

(ii)  Borrowers  who  have  been  sent 
exhibit  A  of  subpart  S  of  part  1951  of 
this  chapter. 

(iii)  Borrowers  who  have  had  their 
loans  reamortized,  rescheduled, 
consolidated  and/or  deferred  or  had 
their  loan  restructured. 

(iv)  Borrowers  receiving  annual 
production-type  loans. 

(v)  Other  borrowers. 

(3)  During  each  farm  visit,  the  County 
Supervisor  or  designee  will  review  and 
discuss  with  the  borrower  records  of  the 
farming  business. 

(4)  The  Farm  and  Home  Plan  and 
Form  FmHA  1962-1  will  be  reviewed 
and  discussed  with  the  borrower  and 
updated  to  reflect  any  changes  needed 
in  accordance  with  §  1962.17  of  subpart 
A  of  part  1962  of  this  chapter.  Attention 
should  be  given  to  the  need  for 
additional  loan  funds  or  income  releases 
to  maintain  the  business. 

(5)  The  crops,  livestock  and  any  non- 
farm  enterprises  will  be  observed  to 
determine  if  farm  and  financial 
management  practices  established 
according  to  §  1924.57(c)(2)  of  this 
subpart  are  being  adequately  applied. 

(6)  The  County  Supervisor  or  designee 
will  document  the  borrower's  case  file 
to  record  the  supervision  given,  the 
status  of  income  and  expenses  as 


Federal  Register  /  Vol.  57,  No.  84  /  Thursday,  April  30,  1992  /  Rules  and  Regulations 


18625 


compared  to  the  Farm  and  Home  Plan, 
the  condition  of  the  security,  the 
condition  of  crops  and  livestock,  the  use 
of  other  credit  as  planned,  weaknesses 
discussed  and  noted,  agreements 
reached,  adequacy  of  funding  for  the 
business.  The  County  Supervisor  or 
designee  should  also  note  the  items 
requiring  follow-up. 

§  1924.60  Analysis. 

(а)  Purpose  of  analyses.  Analyses  are 
used  to  develop  information  for  sound 
lending  and  supervisory  decisions  that 
will  assist  borrowers  in  utilizing  sound 
business  planning  and  management 
practices.  Analysis  is  also  used  to 
provide  a  basis  for  determining  if  loan 
servicing  under  subpart  S  of  part  1951  of 
this  chapter  is  needed  or  whether 
financial  assistance  is  necessary  to  meet 
essential  family  living  and  operating 
expenses.  Analysis  will  be  used  to: 

(1)  Determine  the  profitability  of  the 
business. 

(2)  Determine  success  in  key 
management  practices. 

(3)  Monitor  progress  of  borrowers  in 
achieving  short-  and  long-range  goals. 

(4)  Help  the  County  Supervisor  or 
designee  determine  how  much  and  what 
type  of  individual  supervision  will  be 
required  for  each  borrower.  The 
analysis  will  also  help  the  County 
Supervisor  determine  servicing  actions 
needed  to  correct  identiOed  weaknesses 
in  the  borrowers'  operation. 

(5)  Help  the  borrower  and  the  County 
Supervisor  or  designee  prepare  qn 
annual  plan  of  operation  for  the  next 
production/marketing  cycle  and  help 
them  make  sound  management 
decisions. 

(б)  Determine  and  evaluate  servicing 
actions  needed  to  develop  a  feasible 
plan. 

(7)  Identify  trends  occurring  in  the 
business  which  could  lead  to  failure. 

(8)  Identify  key  expenses  and 
determine  if  there  is  a  possibility  of 
reducing  them. 

(9)  Identify  major  and  minor  sources 
of  income  and  determine  if  they  are 
contributing  to  profit  or  loss  in  the 
business. 

(10)  Determine  if  the  plan  is  being 
followed  and  if  revisions  in  the  plan  are 
needed. 

(11)  Determine  the  time  and  need  for 
any  new  loans  and/or  releases. 

(b)  Items  considered  when  making  an 
analysis.  The  following  are  some  of  the 
items  that  should  be  considered  during 
an  analysis: 

(1)  Options  for  different  types  of 
enterprises  available  for  the  operation 
such  as  corn  vs.  soybeans,  selling  the 
crop  vs.  feeding  it  to  livestock,  etc. 


(2)  Comparison  of  livestock  and  crop 
production  to  past  production  and  to  the 
production  of  successful  farmers  in  the 
area. 

(3)  Financial  progress,  increase  or 
decrease  of  debts  as  compared  to  the 
increase  or  decrease  of  assets. 

(4)  Operating  expenses  compared  to 
previous  years. 

(5)  Operating  expenses  compared  to 
successful  farming  operations  in  the 
area. 

(6)  Debt  repayment  as  compared  to 
money  available  to  pay  debts. 

(7)  Cost  of  credit. 

(8)  The  operating  profit  percentage. 

(9)  Key  expenses. 

(10)  Major  and  minor  sources  of 
income  and  the  return  on  assets 
invested  in  these  sources  of  income. 

(11)  Non-essential  assets  as  defined  in 
§  1951.906  of  subpart  S  of  part  1951  of 
this  chapter  and  their  contribution  or 
cost  to  the  overall  business. 

(12)  Need  for  and  feasibility  of  capital 
purchases. 

(c)  Conducting  analysis.  An  annual 
analysis  will  be  conducted  for 
borrowers: 

(1)  On  which  a  credit  decision  (loan 
made,  subordination,  or  servicing)  was 
made  by  FmHA  during  the  production/ 
marketing  cycle  just  being  completed. 

(2)  Who  became  financially  distressed 
as  defined  in  $  1951.906  of  subpart  S  of 
part  1951  of  this  chapter. 

(3)  Who  are  receiving  limited  resource 
rates  of  interest. 

(4)  Whose  loans  have  been  deferred. 

(d)  Responsibility  of  the  County 
Supervisor.  A  complete,  annual  analysis 
is  essential  to  providing  good  borrower 
supervision.  The  County  Supervisor  or 
designee  will: 

(1)  Carefully  review  borrower's 
records  at  least  quarterly  and  compare  , 
income  and  expenses  with  projections 
made  in  the  Farm  and  Home  Plan  in 
order  to  be  fully  informed  about  the 
borrower's  business. 

(2)  Within  the  90-day  period  prior  to 
completion  of  the  borrower's 
production/marketing  cycle  (period  of 
the  Farm  and  Home  Plan),  schedule  and 
complete  an  analysis  for  borrowers  as 
set  forth  in  paragraph  (c)  of  this  section. 
Items  listed  in  paragraph  (b)  of  this 
section  will  be  considered  during  the 
analysis. 

(3)  With  the  Borrower's  Assistance, 
complete  the  “actual”  columns  on  Forms 
FmHA  431-2  and  1962-1  or  similar  plans 
of  operation  acceptable  to  FmHA  for  the 
next  year.  This  will  familiarize  the 
borrower  with  the  importance  of  this 
process. 

(4)  Make  a  complete  entry  in  the  case 
file  running  record  of  the  key 
management  problems  which  were 


identified  and  discussed  with  the 
borrower  along  with  agreements 
reached  during  the  discussion  of  the 
analysis.  Underscore  those  items 
requiring  follow-up  action.  Follow-up 
actions  needed  and  completed  will  be 
recorded  on  the  borrowers'  management 
system  card. 

(5)  Record  the  results  in  Form  FmHA 
1960-12,  “Financial  and  Production  Farm 
Analysis  Summary”  and  the  "Historical 
Performance  Worksheets”. 

(6)  Complete  the  “Annual 
Performance  Evaluation  Worksheet” 
and  the  “Capital  Management 
Worksheets,”  if  necessary. 

(e)  Action  to  take  when  analysis  is 
completed.  When  the  analysis  of  the 
production/marketing  cycle  has  been 
completed  (analysis  should  be 
completed  before  the  end  of  the 
production/marketing  cycle)  and  the 
Farm  and  Home  Plan  and  form  FmHA 
1962-1  develope'  I  for  the  next 
production/marketing  cycle,  the  County 
Supervisor  will  take  the  following 
actions: 

(1)  Borrower  Situation  Number  1.  The 
next  production/marketing  cycle  plan  IS 
FEASIBLE  and  the  borrower  will  be 
current  if  available  proceeds  are  applied 
to  scheduled  payments,  requested  loans 
to  eligible  borrowers  can  be  approved.  If 
possible,  advances  of  any  loan  funds 
will  be  scheduled  to  be  available  before 
the  beginning  of  the  normal  production 
cycle.  If  loan  funds  will  not  be  available 
to  the  borrower  in  time  to  begin  the 
normal  production/marketing  cycle, 
release  of  normal  income  as  set  forth  in 
§  1962.17  of  Subpart  A  of  Part  1962  will 
be  considered  to  meet  essential  family 
living  and  operating  expenses. 

(2)  Borrower  Situation  Number  2.  The 
next  production/marketing  cycle  plan  is 
not  feasible  but  the  borrower  would  be 
current  if  the  available  proceeds  were 
applied  on  FmHA  payments.  A  meeting 
will  be  held  with  the  borrower  within  5 
working  days  of  completing  the  analysis 
to  discuss  solutions  for  the  problem.  The 
borrower  will  be  advised  of  possible 
options  such  as,  primary  loan  servicing, 
releases  of  proceeds  from  the  sale  of 
normal  income  security,  and  additional 
loan  funds.  Any  loan  servicing  requests 
will  be  handled  in  accordance  with 

§  1951.908  of  subpart  S  of  part  1951  of 
this  cHapter.  Requested  loans  can  be 
approved  if  the  borrower  is  found 
eligible  and  can  present  a  feasible  plan 
under  appropriate  loan  making 
regulations.  Advances  of  loan  funds  to 
eligible  borrowers,  if  available,  should 
be  scheduled  to  be  available  in  time  to 
begin  the  normal  farming  season.  If  loan 
funds  will  not  be  available  to  the 
borrower  in  time  to  begin  the  normal 
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production/marketing  cycle,  release  of 
normal  income  as  set  forth  in  §  1962.17 
of  subpart  A  of  part  1962  of  this  chapter 
will  be  considered  to  meet  essential 
family  living  and  farm  operating 
expenses. 

(3)  Borrower  Situation  Number  3.  If  a 
non-delinquent  borrowers’  debt  cannot 
be  restructured  without  writedown 
according  to  §  1951.908  of  subpart  S  of 
part  1951  of  this  chapter,  release  of 
normal  income  as  set  forth  in  §  1962.17 
of  subpart  A  of  part  1962  will  be 
considered  to  meet  essential  family 
living  and  operating  expenses.  When  the 
account  becomes  delinquent,  the 
borrower  may  be  eligible  for  a 
Distressed  Fanner  Program  loan  in 
accordance  with  §  1941.14  of  subpart  A 
of  part  1941  of  this  chapter  and 
writedown  in  accordance  with 
§  1951.909(e)(4)  of  subpart  S  of  part  1951 
of  this  chapter. 

PART  1951— SERViaNG  AND 
COLLECTIONS 

The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  7  U.S.C,  1480;  5 
U.S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  S — Fanner  Program  Account 
Servicing  Poiicies 

10.  In  subpart  S  of  part  1951, 

§§  1951.901  through  1951.950  are  revised 
to  read  as  follows: 

§  1951.901  Purpose. 

This  subpart  describes  the  policies 
and  procedures  that  Farmers  Home 
Administration  (FmHA)  will  use  in 
servicing  most  Farmer  ih'ogram  loans. 
The  loans  include  Operating  Loan  (OL), 
Farm  Ownership  Loan  (FO),  Soil  and 
Water  Loan  (SW).  Softwood  Timber 
Production  Loan  (ST).  Emergency  Loan 
(EM),  Economic  ^ergency  Loan  (EE), 
Economic  Opportunity  Loan  (EO), 
Recreation  Loan  (RL),  and  Rural 
Housing  Loan  for  farm  service  buildings 
(RHF)  accounts.  Cases  involving 
unauthorized  assistance  will  be  serviced 
as  described  in  subpart  L  of  this  part. 

For  the  purposes  of  subpart  L  of  this 
part,  when  it  has  been  determined  that 
all  the  conditions  outlined  in 
§  1951.558(b)  of  subpart  L  of  this  part 
have  been  met,  the  loan  will  be  treated 
as  an  authorized  loan  and  may  be 
serviced  under  this  subpart.  Cases 
involving  graduation  of  borrowers  to 
other  sources  of  credit  will  be  serviced 
as  described  in  subpart  F  of  this  part. 
This  subpart  does  not  apply  to  Farmer 
Program  Non-Program  (NP)  loans. 
Examples  of  primary  loan  service 
actions  that  FmHA  may  take  are: 
consolidation,  rescheduling  and/or 


reamortization,  deferral  of  principal  and 
interest  payments,  reclassifying  to  ST 
loans,  reducing  interest  rate  on  the  loan, 
writedown  of  debt  and  conservation  set- 
aside  easements,  or  a  combination  of 
these  actions.  Examples  of  preservation 
loan  service  actions  that  FmHA  may 
take  are  leaseback/buyback  and/or 
homestead  protection. 

§  1951.902  General. 

(a)  Supervision  and  servicing.  It  is  a 
primary  objective  of  the  Agency  to 
provide  supervised  credit  to  borrowers 
in  financial  diHicuIty  in  a  manner  that 
will  assure  the  maximum  opportunity  for 
the  borrower’s  recovery  and  at  the  same 
time,  get  the  best  net  recovery  for  the 
Government.  Supervision  and  servicing 
is  a  continuing  process  that  begins  the 
day  a  farmer  comes  into  the  FmHA’s 
credit  program.  Providing  supervised 
credit  to  farmers  has  two  objectives;  to 
help  the  farmers  work  out  of  financial 
difRculty  so  they  can  move  to  private 
sector  credit,  and  to  minimize  costs  to 
the  Government.  The  continuing  process 
of  supervision  and  servicing  can  be 
described  as  phases  a  borrower’s 
account  may  go  through  during  the 
borrower’s  tenure  with  FmHA.  There 
are  five  possible  phases  which  are 
summarized  under  paragraph  (b)  of  this 
section.  'This  summary  provides  only  a 
general  outline  of  the  servicing  process. 

It  will  not  be  construed  as  providing 
substantive  or  procedural  rights  or 
obligations  to  the  extent  of  any  conflict 
with  other  FmHA  regulations.  Adverse 
decisions  made  during  the  servicing 
process  are  subject  to  appeal  procedures 
set  out  in  subpart  B  of  part  1900  of  this 
chapter. 

(b)  Phases — (1)  Phase  (I).  The 
borrower  is  current  or  can  be  current  on 
payments  but  is  in  financial  distress. 

The  borrowers  will  be  notified  of 
available  servicing  options  in 
accordance  with  §  1^1.908  of  this 
subpart.  FmHA  will  carefully  analyze 
the  farming  operation  at  least  annually 
to  determine  the  cause  of  any  financial 
deterioration.  Remedial  action  needed  to 
reverse  the  trend  will  be  identified.  The 
use  of  rescheduling  and/or 
reamortization  at  regular  interest  rates 
and  terms  will  be  considered  in  an  effort 
to  keep  the  borrower  from  becoming 
delinquent.  If  those  options  will  not 
provide  the  assistance  needed,  the 
borrower  will  be  considered  in  Phase  11. 

(2)  Phase  (II).  In  IHiase  II,  additional 
restructuring  options  are  available.  In 
addition  to  resdheduling  and/or 
reamortization,  limited  resource  interest 
rates,  deferrals,  including  ST  loans,  and 
an  easement  in  exchange  of  debt  will  be 
considered.  The  borrower  will  be 
considered  in  Phase  III  when  the 


accounts  are  30  days  behind  schedule. 
The  borrower  will  be  notified  of  the 
available  primary,  preservation  loan 
servicing  and  debt  settlenqent  programs 
in  accordance  with  §  1951.907  of  this 
subpart. 

(3)  Phase  (III).  In  Phase  III,  in  addition 
to  all  of  the  servicing  options  considered 
in  Phases  I  and  II,  the  borrower  at  this 
point,  is  considered  for  a  debt 
writedown.  FmHA  determines  whether 
or  not  the  best  recovery  to  the 
Government  is  by  keeping  the  farmer  on 
the  farm  or  by  liquidation.  To  do  this, 
FmHA  compares  the  present  value  of 
the  restructured  debt  to  the  net  recovery 
value  of  the  collateral  as  defined  in  this 
subpart.  If  the  calculations  show  that 
the  present  value  of  the  payments  to  be 
received  on  the  restructured  debt  are 
greater  than  or  equal  to  the  net  recovery 
value  of  the  collateral,  FmHA  will  offer 
to  restructure  the  debt.  FmHA  also  will 
consider  any  nonessential  assets  that 
the  borrower  may  own.  If  a  feasible  plan 
of  operation  cannot  be  developed,  will 
send  the  borrower  information 
concerning  any  available  State 
mediation  program  or  meeting  of 
creditors.  If  a  feasible  plan  cannot  be 
developed  through  mediation  or  a 
meeting  of  creditors,  the  borrower  will 
be  notified  of  FmHA’s  intent  to 
accelerate  the  account  and  offer  the 
borrower  the  opportunity  to  retain  the 
security  property  by  paying  FmHA  the 
net  recovery  value  (buyout).  The 
borrower  will  be  in  Phase  IV  at  this 
point. 

(4)  Phase  (IV),  When  all  combinations 
of  primary  servicing  have  been  fully  and 
carefully  considered  and  liquidation  is 
the  only  course  of  action,  the  borrower 
will  be  considered  in  Phase  IV  which  is 
the  begirming  of  the  liquidation  process. 
Before  acceleration.  FmHA  will  offer 
preservation  loan  service  options  to 
borrowers.  These  options  include  both 
an  opportunity  to  lease  or  buy  back  the 
property  that  is  subject  to  foreclosure. 
The  borrower  can  apply  for  debt 
settlement  when  conveying  the  property, 
either  by  sale  at  market  value  or 
voluntary  conveyance  to  FmHA.  Debt 
settlement  procedures  are  set  out  in 
subpart  B  of  part  1956  of  this  chapter. 

(5)  Phase  (V).  After  acceleration  and 
foreclosure,  the  borrower  is  considered 
in  Phase  V.  This  Phase  begins  when  the 
property  securing  the  borrower’s  debt  to 
FmHA  passes  into  FmHA  inventory.  If 
FmHA  acquires  the  property. 
Preservation  Loan  Service  Programs  will 
be  offered  to  the  borrower. 
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§  1951.903  Authorities  and 
responsibilities. 

(a)  Responsibilities.  County 
Supervisors  will  make  full  use  of  the 
National  automated  tracking  system  to 
track  and  manage  the  FP  primary  and 
preservation  loan  servicing  and  debt 
settlement  programs. 

(b)  Authorities.  All  loan  servicing 
decisions  except  as  set  forth  in  this 
section  will  be  made  by  the  County 
Supervisor  except  the  approval  of 
writedown  and  buyout  of  a  borrower’s 
debt.  Also,  all  applications  for  debt 
settlement  of  FP  loans  must  be 
recommended  by  the  FmHA  County 
Committee  (except  where  the  debt  has 
been  discharged  through  bankruptcy), 
approved  by  the  FmHA  State  Director  or 
the  FmHA  Administrator  (depending 
upon  the  amount  of  debt  to  be  settled), 
and  processed  in  accordance  with  the 
provisions  of  subpart  B  of  part  1956  of 
this  chapter.  County  Supervisors  are 
authorized  to  accept  a  buyout  payment 
when  the  borrower(s)  pays  the  net 
recovery  value  of  the  FmHA  security  set 
forth  in  §  1951.909  of  this  subpart.  Only 
State  Directors  are  authorized  to 
approve  writedown  and  buyout  in 
accordance  with  §  1951.909  of  this 
subpart.  Only  State  Directors  are 
authorized  to  release  a  divorced  spouse 
from  liability  on  the  debt  in  accordance 
with  §  1951.909(a)  of  this  subpart. 

County  Supervisors  are  authorized  to 
consolidate  and  reschedule/reamortize 
or  defer  a  borrower’s  loans  only  one 
time.  If  subsequent  reschedulings/ 
reamortizations  and/or  deferrals  are 
necessary,  approval  must  be  in  writing 
by  the  District  Director. 

§§1951.904-1951.905  [Reserved] 

§  1951.906  Definitions. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

Borrower.  An  individual  or  entity 
which  has  or  is  presently  operating  the 
farm  and  has  outstanding  obligations  to 
the  Farmers  Home  Administration 
(FmHA)  under  any  Farmer  Program 
loan(s).  without  regard  to  whether  the 
loan  has  been  accelerated,  but  does  not 
include  any  such  debtor  whose  total 
loans  and  accounts  have  been 
foreclosed  or  liquidated,  voluntarily  or 
otherwise.  Collection-only  borrowers 
are  considered  borrowers.  Borrower 
also  includes  any  other  party  liable  for 
the  FmHA  debt.  Non-program  (NP) 
borrowers  are  not  considered  borrowers 
for  purposes  of  this  subpart. 

Conact  or  Conact  property.  Property 
which  secured  a  loan  made  or  insured 
under  the  Consolidated  Farm  and  Rural 
Development  Act.  Within  this  subpart,  it 
shall  also  be  construed  to  cover 


property  which  secured  other  Farmer 
Programs  loans. 

Debt  settlement.  The  settlement  of 
debts  owed  the  United  States  for  FmHA 
Farmer  programs,  Single-Family 
Housing  and  Multiple  Family  Housing 
programs.  The  types  of  debt  settlement 
programs  are:  compromise,  adjustment, 
cancellation  and  chargeoff.  These 
programs  are  administered  in 
accordance  with  the  provisions  of 
subpart  B  of  part  1956  of  this  chapter. 

Delinquent  borrower.  A  borrower  who 
has  failed  to  make  all  or  part  of  a 
payment  which  is  due  for  30  or  more 
calendar  days  after  the  due  date. 

Entity.  A  corporation,  partnership, 
joint  operation,  or  cooperative. 

Entity  members.  For  purposes  of 
leaseback/buyback,  entity  members  are 
stockholders  of  a  corporation,  partners 
of  a  partnership,  joint  operators  of  a 
joint  operation  and  members  of  a 
cooperative,  provided  that  the 
shareholders  of  the  corporation, 
partners  of  the  partnership,  joint 
operators  of  a  joint  operation  or 
members  of  a  cooperative  must  be 
exclusively  members  of  the  same  family. 
To  be  considered  members  of  the  same 
family,  the  members  of  an  entity  must  be 
related  by  blood  or  marriage. 

Farm  plan.  Form  FmHA  431-2,  "Farm 
and  Home  Plan."  or  other  plans  or 
documents  acceptable  to  FmHA  that 
will  accurately  reflect  the  production 
and  financial  management  of  the 
farming  operation  for  one  production 
cycle.  FmHA  will  not  require  the  use  of 
consolidated  financial  statements. 

Farmer  Program  (FP)  loans.  This 
refers  to  Farm  Ownership  (FO).  Soil  and 
Water  (SW).  Recreation  (RL),  Economic 
Opportunity  (EO).  Operating  (OL). 
Emergency  (EM).  Economic  Emergency 
(EE).  Softwood  Timber  (ST)  loans,  and 
Rural  Housing  loans  for  farm  service 
buildings  (RHF). 

Feasible  plan.  A  feasible  plan  is  a 
plan  based  upon  the  applicant/ 
borrower's  actual  records  that  show  the 
farming  operation's  actual  income, 
production  and  expenses.  Income  tax 
returns  and  supporting  documents 
(hereafter  called  income  tax  records) 
will  also  be  reviewed  to  verify  the 
actual  records.  See  $  1951.907(f)(5)(xi) 
for  instructions  on  the  handling  of 
income  tax  records.  The  records, 
including  income  tax  records,  must  be 
for  the  most  recent  five-year  period  or  if 
the  borrower  has  been  farming  less  than 
five  years,  the  records  for  the  period 
which  the  borrower  has  farmed.  For 
borrowers  who  have  been  farming  for 
less  than  five  years,  the  borrower’s 
actual  records  will  be  used  along  with 
other  available  records  in  the  order 
listed  in  §  1924.57(d)(1)  of  subpart  B  of 


part  1924  of  this  chapter  to  complete  a 
five-year  history.  Future  production 
yields  will  be  based  on  a  five-year 
average  of  the  most  recent  past  five 
years’  actual  production  yields. 

Borrowers  that  have  yields  affected  by 
disasters  in  at  least  two  of  the  five  most 
recent  years’  actual  production  may 
exclude  the  crop  year  with  the  lowest 
actual  yield.  In  addition,  in  accordance 
with  §  1924.57(d)(1)  of  subpart  B  of  part 
1924,  if  the  applicant’s  remaining 
disaster  year’s(s’)  yield(s)  is  less  than 
the  County  average  yield  and  the 
borrower’s  yields  were  affected  by  the 
disaster.  County  average  yields  will  be 
used  for  that  year(s).  If  County  average 
yields  are  not  available.  State  average 
yields  will  be  used.  These  records  will 
be  used  along  with  realistic  anticipated 
prices,  including  any  planned  farm 
program  payments,  to  determine  that  the 
income  from  the  farming  operation  and 
any  reliable  off-farm  income,  will 
provide  the  income  necessary  for  an 
applicant/borrower  to  at  least  be  able 
to: 

(1)  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

(2)  Meet  scheduled  payments  on  all 
debts,  except  as  provided  in  §  1941.14  of 
subpart  A  of  part  1941  of  this  chapter  for 
annual  production  loans  or 
subordinations  made  to  delinquent 
borrowers. 

(3)  Meet  up  to  105  percent,  but  not  less 
than  100  percent,  of  the  scheduled 
payments  on  all  debts,  except  as 
provided  in  §  1941.14  of  subpart  A  of 
part  1941  of  this  chapter,  for  annual 
production  loans  or  subordinations 
made  to  a  delinquent  borrower 
submitting  a  "New  Application.”  FmHA 
will  assume  that  a  borrower  needs  up  to 
105  percent  of  the  scheduled  payments 
on  all  the  debts  for  the  planned  period  in 
order  to  meet  the  obligations  and 
continue  farming.  However,  this  will  not 
prohibit  a  borrower  from  receiving  debt 
restructuring  because  the  projected 
income  is  less  than  105  percent  of  the 
scheduled  payments.  In  no  case  will  a 
borrower  receive  restructuring  if 
projected  income  is  less  than  100 
percent  of  scheduled  payments. 

(4)  Provide  living  expenses  for  the 
family  members  of  an  individual 
borrower  or  a  wage  for  the  farm 
operator  in  the  case  of  a  cooperative, 
corporation,  partnership,  or  joint 
operation  borrower,  which  is  in 
accordance  with  the  essential  family 
needs.  Family  members  include  the 
individual  borrower  or  farm  operator  in 
the  case  of  an  entity,  and  the  immediate 
members  of  the  family  who  reside  in  the 
same  household. 
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Financially  distressed.  A  financially 
distressed  borrower  is  one  who  will  not 
be  able  to  make  payments  as  planned 
for  the  current  and/or  next  production/ 
marketing  cycle.  Borrowers  will  also  be 
considered  as  in  financial  distress  if  it  is 
determined  that  the  borrower  will  not  be 
able  to  project  a  feasible  plan  of 
operation  for  the  next  production/ 
marketing  cycle. 

Foreclosed.  The  completed  act  of 
selling  security  either  under  the  “power 
of  sale”  in  the  security  instrument  or 
through  court  proceedings. 

Good  faith.  An  eligibility  requirement 
for  Primary  Loan  Servicing  including  Net 
Recovery  Buyout,  and  Leaseback/ 
Buyback.  A  borrower  is  considered  to 
have  acted  in  "good  faith"  if  the 
borrower  has  demonstrated  "honesty" 
and  "sincerity”  in  carrying  out  the 
agreements  set  forth  on  Form  FmHA 
1962-1,  "Agreement  for  the  Use  of 
Proceeds/Release  of  Chattel  Security" 
and  any  other  written  agreements  made 
with  FmHA.  Findings  of  a  lack  of  good 
faith  will  be  based  on  violations  within 
the  borrower’s  control.  These  actions 
will  demonstrate  the  borrower’s  intent 
to  violate  written  agreements  with 
FmHA.  All  lack  of  good  faith 
determinations  will  be  adequately 
documented  in  the  case  file.  In  addition, 
FmHA  must  substantiate  any  allegations 
of  fraud,  waste,  or  conversion  with  a 
written  legal  opinion  by  the  Office  of  the 
General  Counsel  (OGC)  when  such 
allegations  are  used  to  deny  a  servicing 
request.  Unapproved  dispositions  of 
chattel  security  should  also  be 
processed  in  accordance  with  §  1962.18 
of  subpart  A  of  part  1962  of  this  chapter. 
A  borrower  will  not  be  considered  to 
lack  “good  faith"  if  the  sole  basis  for 
such  determination  was  the  disposition 
of  normal  income  security  (as  defined  in 
§  1962.4  of  subpart  A  of  part  1962  of  this 
chapter)  prior  to  October  14, 1988, 
without  FmHA’s  consent  and  the 
borrower  demonstrates  that  the 
proceeds  were  used  to  pay  essential 
family  living  and  farm  operating 
expenses  that  FmHA  could  have 
approved  according  to  S  1962.17  of 
subpart  A  of  part  1962  of  this  chapter. 

Homestead  Protection.  This  refers  to 
the  right  of  a  former  owner  to  lease  with 
an  option  to  purchase  the  Homestead 
Protection  property,  not  to  exceed  10 
acres. 

Homestead  Protection  property.  This 
refers  to  the  principal  residence  which 
secured  a  Farmer  ^ogram  loan. 

Indian  Reservation.  Indian 
reservation  means  all  land  located 
within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States,  notwithstanding  the 
issuance  of  any  patent,  and  including 


rights-of-way  running  through  the 
reservation:  trust  or  restricted  land 
located  within  the  boundaries  of  a 
former  reservation  of  a  Federally 
recognized  Indian  tribe  in  the  State  of 
Oklahoma;  or  all  Indian  allotments  the 
Indian  titles  to  which  have  not  been 
extinguished  if  such  allotments  are 
subject  to  the  jurisdiction  of  a  Federally 
recognized  Indian  Tribe. 

Leaseback/buyback  property.  Real 
farm  and  ranch  property  and  any  off- 
farm  principal  residence(s)  of  the 
operator(s)  which  secured  an  FP  loan. 
Any  off-farm  principal  residencefs)  of 
the  former  borrower(s)  and/or  owner(s), 
who  are  not  the  operator(s)  of  the  farm 
or  ranch  property,  are  not  considered 
leaseback/buyback  property. 

Liquidated.  The  completed  act  of 
voluntarily  selling  security  to  end  the 
obligation  for  the  debt,  or  involuntarily 
as  the  result  of  a  completed  civil  suit 
against  a  borrower  to  recover  collateral 
against  the  debt.  The  filing  of  a  claim  in 
a  bankruptcy  action  is  not  a  complete 
liquidation  of  the  borrower’s  accounts. 
Collection-only  accounts  are  not 
considered  liquidated. 

Loan  service  program.  Loan  service 
program  means  a  Primary  Loan  Service 
Program  or  a  Preservation  Loan  Service 
Program  for  FP  borrowers. 

New  application.  An  application 
submitted  by  a  borrower  on  or  after 
November  28, 1990,  for  loan  servicing 
programs.  This  does  not  include  an 
application  reconsidered  after  an  appeal 
or  revision  of  an  application  submitted 
before  November  28, 1990. 

Nonessential  assets.  Nonessential 
assets  are  assets  which  FmHA  does  not 
have  a  lien  on  and  which  the  borrower 
has  an  ownership  interest  in.  that: 

(1)  Do  not  contribute  a  net  income  to 
pay  essential  family  living  expenses  or 
to  maintain  a  sound  farming  operation 
(See  §  1962.17  of  subpart  A  of  part  1962 
of  this  chapter  for  further  guidance.); 
and 

(2)  Are  not  exempt  from  judgment 
creditors  or  in  a  bankruptcy  action.  Each 
State  Director  with  the  guidance  of  the 
Office  of  the  General  Counsel  will  issue 
a  State  Supplement  to  establish 
guidelines  on  items  that  are  exempt 
from  judgment  creditors  and  are  exempt 
under  bankruptcy  law  in  accordance 
with  the  laws  for  their  State. 

NonProgram  (NP)  loan.  An  NP  loan 
results  when  loan(s)  are  made  to 
ineligible  applicants  and/or  transferees 
in  connection  with  loan  assumptions 
and  sale  of  surplus  inventory  properties 
at  ineligible  terms  after  first  being 
offered  for  public  sale  by  sealed  bid  or 
auction.  A  borrower  is  not  considered  to 
have  a  NON-PROGRAM  loan,  if  the 
borrower  is  found  to  be  ineligible  after 


receiving  the  loan,  when  the  reason  the 
borrower  was  originally  determined 
eligible  by  FmHA  or  by  a  court  of  law, 
was  due  to  a  mistake  on  FmHA’s  part. 

Preservation  loan  service  program. 
Preservation  loan  service  program 
means: 

(a)  Homestead  protection  as 
described  in  §  1951.911  of  this  subpart, 
and 

(b)  Leaseback  or  buyback  of  farm 
land  as  described  in  §  1951.911  of  this 
subpart. 

Primary  loan  service  program. 

Primary  loan  service  program  means: 

(1)  Loan  consolidation,  rescheduling, 
or  reamortization; 

(2)  Interest  rate  reduction,  including 
use  of  the  limited  resource  program; 

(3)  Loan  restructuring,  including 
deferral,  or  writing  down  of  the 
principal  or  accumulated  interest 
charges,  or  both,  of  the  loan;  or 

(4)  any  combination  of  actions  listed 
in  the  paragraphs  4  (i),  (ii),  and  (iii)  of 
this  definition. 

(i)  Consolidate.  Consolidate  means  to 
combine  and  reschedule  the  rates  and 
terms  of  two  or  more  notes  of  the  same 
type  of  OL  or  EO  loans,  EE  operating- 
type  loans  or  EM  loans.  EM  actual  loss 
loans  will  not  be  consolidated. 

(ii)  Deferral.  Deferral  is  an  approved 
delay  in  making  regularly  scheduled 
payments,  including  softwood  timber 
(ST)  loan. 

(iii)  Limited  Resource  Program.  The 
limited  resource  program  is  a  reduction 
of  interest  rates  for  operating  loans 
(OL),  farm  ownership  loans  (FO)  and 
soil  and  water  loans  (SW). 

(iv)  Reamortization.  Reamortization 
means  to  rearrange  the  installment 
payments  of  a  real  estate  loan  and  may 
include  changing  the  interest  rate  and 
terms  of  the  loan  made  for  subtitle  A 
purposes. 

(v)  Reschedule.  Reschedule  means  to 
rewrite  the  rates  and/or  terms  of  OL,  SL, 
EO  loans,  EE  operating-type  loans  or  EM 
loans  made  for  subtitle  B  purposes. 

(vi)  Writedown.  For  purposes  of  this 
part,  writedown  is  reducing  a  borrower’s 
debt  in  an  amount  that  will  result  in  a 
feasible  plan  of  operation. 

§  1951.907  Notice  of  loan  service 
programs. 

In  those  instances  where  the 
applicable  notice  is  sent  certified  mail, 
and  the  certified  mail  is  not  accepted  by 
the  borrower,  the  County  Supervisor 
will  immediately  send  the  documents 
from  the  certified  mail  package  to  the 
borrower’s  last  known  address,  first 
class  mail.  The  appropriate  response 
time  will  commence  3  days  following  the 
date  of  first  class  mailing. 
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(a)  Notification  of  borrowers  who  file 
bankruptcy.  The  account  will  be 
serviced  in  accordance  with  instructions 
from  the  Regional  Office  of  the  General 
Counsel  (OGC),  and  in  accordance  with 
§  1962.47(a)(3)  of  subpart  A  of  part  1962 
of  this  chapter. 

(b)  Notification  of  borrowers  who 
have  been  discharged  in  bankruptcy  or 
who  have  plans  confirmed  by 
bankruptcy  courts.  If  the  borrower  has 
been  discharged  in  bankruptcy  or  the 
borrower  is  operating  under  a  confirmed 
plan,  the  account  will  be  serviced  in 
accordance  with  instructions  from  the 
Regional  OGC  and  in  accordance  with 

§  1962.47  (a)  or  (c)  of  subpart  A  of  part 
1962  of  this  chapter. 

(c)  Notification  of  borrowers  that  are 
30  days  late  on  the  payments.  (1)  A 
borrower  who  has  failed  to  make  all  or  a 
part  of  a  payment  which  is  due  for  30  or 
more  calendar  days  after  the  due  date, 
as  listed  on  the  5^  or  580  delinquency 
reports,  will  be  sent  exhibit  A  of  this 
subpart  with  attachments  1  and  2  within 
15  days  of  receiving  the  report.  If  the 
borrower  submits  attachment  2  with  a 
complete  application  as  described  in 
paragraph  (f))!)  of  this  section,  the 
application  will  be  processed  in 
accordance  with  §  1951.909  of  this 
subpart.  The  borrower  will  not  be 
renotified  when  the  account  becomes 
180  days  delinquent.  If  the  borrower 
submits  an  incomplete  application  see 
paragraph  (f)  of  this  section. 

(2)  If  the  borrower  does  not  submit 
attachment  2  of  exhibit  A  of  this  subpart 
with  a  completed  application  within  60 
days,  the  application  will  not  be 
processed.  The  borrovver  will  be 
renotified  when  180  days  delinquent  in 
accordance  with  paragraph  (d)  of  this 
section. 

(d)  Notification  of  borrowers  180  days 
delinquent.  Farmer  Program  borrowers 
who  are  180  days  delinquent,  as  listed 
on  the  540  or  5M  delinquency  report, 
will  be  sent  exhibit  A  of  this  subpart 
with  attachments  1  and  2  within  15  days 
of  receiving  the  report,  by  certified  mail, 
return  receipt  requested  unless  they  are 
already  being  processed  for  servicing  in 
accordance  with  paragraph  (c)  of  this 
section.  If  the  borrower  submits  an 
incomplete  application  see  paragraph  (f) 
of  this  section  for  procedures  on 
requesting  additional  information. 
Borrowers  who  are  180  days  delinquent 
and  have  also  violated  their  loan 
agreements  with  FmHA  will  be  handled 
in  accordance  with  paragraph  (e)  of  this 
section.  In  addition  to  the  requirements 
set  forth  above,  FmHA  County 
Supervisors  will  provide  attachments  1 
and  2  of  exhibit  A  of  this  subpart  to 
Farmer  Program  borrowers,  as  set  forth 
below; 


(1)  At  the  time  an  application  is  made 
for  participation  in  an  FmHA  loan 
service  program,  unless  such  application 
is  the  result  of  the  notice  provided  to  the 
borrower  in  accordance  with  this 
section, 

(2)  On  written  request  of  any  FP 
borrower,  whether  delinquent  or  not, 
and 

(3)  If  a  borrower  has  not  previously 
received  exhibit  A  and  attachments  1 
and  2  of  this  subpart,  such  exhibit  and 
attachments  wilt  be  provided  before  the 
earliest  of: 

(i)  Initiating  any  FmHA  liquidation 
action, 

(ii)  Accepting  a  voluntary  conveyance 
of  security,  or  the  borrower  requesting 
permission  to  sell  security, 

(iii)  Accelerating  payments  on  the 
loan, 

(iv)  Repossessing  the  borrower’s 
property, 

(v)  Foreclosing  on  property,  or 

(vi)  Taking  any  other  collection 
action, 

(e)  Notification  of  borrowers  in  non¬ 
monetary  default  or  for  delinquent 
borrowers  also  in  non-monetary  default 
or  when  a  prior  or  junior  lienholder  is 
foreclosing  and  FmHA  is  notified  of  the 
foreclosure.  Farmer  Program  borrowers 
who  are  in  non-monetary  default  will  be 
sent  attachments  1,  3,  and  4  of  exhibit  A 
of  this  subpart  by  certified  mail,  return 
receipt  requested.  If  a  case  is  in  the 
hands  of  the  U.S.  Attorney,  no  loan 
servicing  action  will  be  taken  without 
the  U.S.  Attorney’s  concurrence  as  set 
forth  in  §  1962.49  of  subpart  A  of  part 
1962  of  this  chapter.  If  the  borrower  has 
filed  bankruptcy,  the  account  will  be 
serviced  in  accordance  with  instructions 
from  OGC.  Any  servicing  request  will  be 
processed  as  indicated  in  §  1951.909  of 
this  subpart.  The  account  will  not  be 
liquidated  until  the  borrower  has  the 
opportunity  to  appeal  any  adverse 
decision.  After  any  Final  FmHA  appeal 
decision,  that  does  not  result  in  a 
resolution  on  the  loan  defaults,  the 
account  will  be  accelerated  as  set  forth 
in  §  1955.15  of  subpart  A  of  part  1955  of 
this  chapter. 

(f)  Request  for  primary  and 
preservation  loan  service  programs.  (1) 
To  request  consideration  for  Primary 
and  Preservation  Loan  Service  Programs 
FP  borrowers  who  are  sent  exhibit  A, 
with  attachments  1  and  2  or  attachments 
1,  3,  and  4  must  complete  and  return 
attachment  2  or  attachment  4,  as 
appropriate,  to  the  FmHA  County  Office 
within  60  days  after  receiving  the 
notices  with  the  forms  required  by  this 
paragraph  for  a  completed  application. 

If  the  borrower  submits  an  incomplete 
application  within  the  60  days,  the 
County  Supervisor  will  immediately 


contact  the  borrower  to  request  any 
additional  information  needed  for  a 
complete  application.  The  County 
Supervisor  will  inform  the  borrower 
what  information  must  be  submitted, 
and  that  it  must  be  submitted  within  60 
days  of  the  date  the  borrower  received 
the  initial  notices.  The  borrower  also 
will  be  informed  of  the  expiration  date 
for  submitting  information.  The  County 
Supervisor's  request  for  additional 
information  will  be  documented  in  the 
case  file. 

(2)  If  the  borrowers  were  sent 
attachments  3  and  4  and  do  not  request 
servicing  within  60  days  or  a  hearing  to 
appeal  the  nonmonetary  default  within 
30  days,  FmHA  will  proceed  with 
liquidation  in  accordance  with  §  1955.15 
of  subpart  A  of  part  1955  of  this  chapter. 

(3)  If  borrowers  were  sent  exhibit  A 
and  attachments  1  and  2  of  this  subpart 
when  they  are  180  days  delinquent  and 
do  not  submit  a  completed  application 
within  the  60-day  time  period,  the 
County  Supervisor  will  send 
attachments  9  and  10,  or  9-A  and  10-A 
of  exhibit  A  of  this  subpart,  as 
applicable.  These  attachments  will  not 
be  sent  to  borrowers  who  are  being 
serviced  in  accordance  with  paragraph 
(c)  of  this  section  or  §  1951.908  of  this 
subpart.  For  borrowers  receiving 
attachments  9  and  10  or  9-A  and  10-A, 
after  the  expiration  of  appeal  rights, 
FmHA  will  proceed  with  liquidation  in 
accordance  with  §  1955.15  of  subpart  B 
of  part  1955  of  this  chapter.  The  account 
will  not  be  accelerated  until  any  appeal 
has  been  concluded. 

(4)  If  a  borrower  has  moved  and  left  a 
forwarding  address,  the  certified  mail 
will  be  forwarded.  If  no  forwarding 
address  is  given,  the  mail  will  be 
returned  to  the  County  Office.  The 
County  Supervisor  will  immediately 
send  the  documents  from  the  certified 
mail  package  to  the  borrower’s  last 
known  address,  first-class  mail.  The 
borrower’s  response  date  for  a 
completed  application  will  begin  3  days 
following  the  date  of  first-class  mailing. 

(5)  An  application  for  loan  service 
programs  w'ill  include  the  following 
forms  (available  in  any  FmHA  office), 
records  and  information: 

(i)  Form  FmHA  410-1,  “Application  for 
FmHA  Services,"  including  a  current 
(within  90  days)  financial  statement  of 
all  individuals  and  entities  personally 
liable  for  the  FmHA  debt. 

(ii)  Form  FmHA  410-8,  “Applicant 
Reference  Letter." 

(iii)  Form  FmHA  410-9,  “Statement 
Required  by  the  Privacy  Act." 

(iv)  Form  FmHA  431-2,  “Farm  and 
Home  Plan,"  or  any  other  plan 
acceptable  to  FmHA  that  sets  forth  a 
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plan  of  operation.  A  copy  of  the 
commodity  prices  used  by  FmHA  will  be 
included  with  the  forms  sent  to  the 
borrower.  The  County  Supervisor  will 
assist  the  borrower  in  the  use  of  these 
prices. 

(v)  Form(s)  FmHA  440-32,  “Request 
for  Statement  of  Debts  and  Collateral.” 

(vi)  Form(s)  FmHA  1910-5,  “Request 
for  Verification  of  Employment.” 

(vii)  Form  FmHA  1924-1, 

“Development  Plan.”  if  development  is 
planned.  Plans,  specifications,  and  cost 
estimates  must  be  attached  to  Form 
FmHA  1924-1.  When  development  is 
required  to  comply  with  “Highly 
Erodible  and  Wetland”  requirements, 
estimated  costs  and  the  conservation 
plan  developed  by  SCS  will  be  used  to 
satisfy  this  requirement.  If  Form  FmHA 
1924-1  is  submitted  with  the  application 
the  County  Supervisor  will  assist  the 
borrower  in  completing  the  plan  and 
advise  the  borrower  of  any  additional 
information  that  is  needed. 

(viii)  Form  AD-1028,  “Highly  Erodible 
Land  Conservation  (HELC)  and  Wetland 
Conservation  (WC)  Certification,”  is 
included  as  part  of  the  complete 
application  after  being  completed  by 
SCS.  (This  form  is  available  at  SCS 
County  Offices.) 

(ix)  Form  SCS  CPA-26,  “Highly 
Erodible  Land  and  Wetland 
Determination,”  if  not  previously  on  file 
with  FmHA  for  the  farm  operation(s). 
This  form  is  included  as  part  of  the 
complete  application  after  being 
completed  by  SCS.  (This  form  is 
available  at  SCS  County  Offices.) 

(x)  An  ASCS  photo  of  the  farm,  on 
which  the  applicant  must  show  that 
portion  of  the  farm  and  approximate 
acres  to  be  considered  in  a  request  for 
debt  restructuring  provided  for  in  the 
Conservation  Easement  program.  This 
information  does  not  need  to  be 
provided  if  the  applicant  does  not  want 
to  be  considered  for  conservation 
easement  at  this  time. 

(xi)  The  most  recent  five  years  income 
tax  returns  and  supporting  documents 
unless  the  borrower  has  been  farming 
for  less  than  five  years.  If  the  farmer  has 
been  farming  for  less  than  5  years, 
income  tax  returns  and  supporting 
documents  for  the  tax  years 
immediately  preceding  the  year  of 
application  during  which  the  borrower 
farmed  will  be  provided.  Income  tax 
returns  and  supporting  documents  will 
be  returned  to  the  borrower  when  the 
request  has  been  processed.  A  copy  of 
the  income  tax  returns  and  supporting 
documents  will  be  stamped 
“Confidential”  and  filed  in  the 
borrower’s  FmHA  file,  and  not  released 
outside  of  the  U.S.  Department  of 


Agriculture  without  approval  of  the 
Regional  Attorney. 

(xii)  The  County  Supervisor  will 
provide  the  borrower  with  copies  of  the 
above  forms  when  exhibit  A  is 
forwarded.  When  requested  by  the 
borrower,  copies  of  FmHA  regulations 
and  the  forms  manual  inserts  (FMI)  will 
be  provided  within  10  days  of  the 
request.  The  borrower’s  County  Office 
case  file  will  be  documented  to  provide 
a  record  that  the  FmHA  regulations 
were  sent. 

(xiii)  Form  FmHA  1956-1, 

"Application  for  Settlement  of 
Indebtedness.”  This  form  need  not  be 
provided  if  the  borrower  does  not  want 
to  ^  considered  for  debt  settlement. 

The  borrower  can  apply  for  debt 
settlement  any  time  in  accordance  with 
subpart  B  of  part  1956  of  this  chapter. 

(6)  Not  more  than  one  60-day  period 
will  be  provided  to  a  borrower  to 
respond  to  the  notice  of  loan  service 
programs  except  in  accordance  with 
paragraph  (c)  of  this  section  or 
§  1951.908  of  this  subpart.  Subsequent 
notices  as  provided  for  in  this  section 
will  not  be  issued  until  the  first  notice  is 
resolved. 

§  1951.908  Servicing  financiaily  distressed 
current  borrowers. 

A  Borrower  That  Is  Financially 
Distressed,  But  Is  Not  Yet  Delinquent  on 
FmHA  Payments  May  Request  Servicing 
at  Any  Time 

(a)  Notification.  If  a  current  plan  of 
operation  demonstrates  that  the 
borrower  is  or  will  be  financially 
distressed,  as  defined  in  §  1951.906  of 
this  subpart  or  if  the  borrower  otherwise 
requests  servicing,  the  FmHA  official 
will  provide  the  borrower  with 
attachments  1  and  2  of  exhibit  A  of  this 
subpart.  It  will  be  documented  in  the  file 
that  the  borrower  was  provided  the 
attachments. 

(b)  Eligibility.  In  order  to  be 
considered  for  servicing  in  accordance 
with  this  section,  the  borrower  must 
submit  to  FmHA  within  60  days 
attachment  2  of  exhibit  A  of  this  subpart 
and  a  complete  application  in 
accordance  with  the  requirements  of 
paragraph  (f)(1)  of  this  section. 

(1)  The  eligibility  requirements  of 

§  1951.909(c)  (1)  and  (2)  of  this  subpart 
apply  to  servicing  under  this  section. 

(2)  Eligible  financially  distressed 
borrowers  who  are  current  on  their 
FmHA  payments  may  be  considered  for 
the  Primary  Loan  Service  Programs 
described  in  §  1951.909(e)  (1).  (2),  and  (3) 
of  this  subpart. 

(3)  Financially  distressed  borrowers 


that  are  not  delinquent  are  not  eligible 
for  the  writedown  of  debt  or  buyout 
described  in  §  1951.909  of  this  subpart. 

(c)  Processing  the  application.  The 
County  Supervisor  must  process  a 
completed  application  and  notify  the 
borrower  of  the  decision  within  90  days 
of  receiving  the  application. 

(1)  Current  borrowers  will  only  be 
considered  for  the  Primary  Loan 
Servicing  Programs  described  in 

§  1951.909(e)  (1).  (2),  and  (3)  of  this 
subpart  for  consolidation,  rescheduling, 
reamortization  and  deferral  of  Farmer 
Program  loans.  The  County  Supervisor 
must  use  the  FmHA  computer  program 
Debt  and  Loan  Restructuring  System 
(DALR$)  in  accordance  with  exhibit  J-1 
of  this  subpart  to  determine  if  a  feasible 
plan  can  be  developed  as  defined  in 
§  1951.906.  The  County  Supervisor  will 
assist  the  borrower  in  developing  the 
necessary  farm  and  home  plans. 

(2)  If  a  feasible  plan  can  be 
developed,  the  borrower  will  be  sent 
exhibit  B  of  this  subpart  with 
attachment  1  and  the  printout  of  the 
DALR$  calculations  to  notify  the 
borrower  of  the  favorable  decision.  The 
borrower  must  notify  FmHA  of 
acceptance  of  the  offer  within  45  days  of 
its  receipt  by  returning  attachment  1  to 
exhibit  B  of  this  subpart  or  the  offer  will 
expire.  If  the  borrower  accepts  the  offer 
the  loan  restructuring  will  be  processed 
in  accordance  with  §  1951.909(e)(1),  (2), 
and/or  (3)  of  this  subpart,  as  applicable. 

(3)  If  a  feasible  plan  cannot  be 
developed,  the  borrower  will  be 
informed  of  the  reasons  for  the  adverse 
decision  and  given  appeal  rights  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  DALR$  printout  will 
be  attached  to  the  letter.  The  borrower 
will  be  notified  by  exhibit  A  of  subpart 
B  of  part  1924  of  this  chapter  of  the  right 
to  release  of  normal  income  security  as 
provided  for  in  §  1962.17  of  subpart  A  of 
part  1962  of  this  chapter. 

(4)  If  the  borrower  does  not  apply  for 
primary  loan  servicing,  does  not  accept 
the  offer  for  restructuring  or  does  not 
appeal  an  adverse  decision,  and  later 
becomes  30  days  past  due  on  the  FmHA 
payment,  the  borrower  will  be  sent  new 
notices  as  described  in  §  1951.907  of  this 
subpart. 

(5)  Release  of  proceeds  from  the  sale 
of  normal  income  security  must  be 
provided  as  set  forth  in  9  1962.17  of 
subpart  A  of  part  1962  of  this  chapter  for 
both  financially  distressed  and 
delinquent  borrowers  until  the  account 
is  accelerated. 
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§  1951.909  Processing  Primary  Loan 
Service  Programs  requests. 

For  Borrowers  Who  Submit  New 
Applications  Also  See  §  1951.910  of  This 
Subpart 

(a)  FmHA  responsibilities.  (1)  Within 
90  days  after  receipt  of  attachment  2  or  4 
and  a  completed  application  in 
accordance  with  §  1951.907(f)  of  this 
subpart,  the  County  Supervisor  will 
consider  all  primary  service  programs 
options  in  this  subpart  The  County 
Supervisor  must  use  the  FmHA 
computer  program,  “Debt  and  Loan 
Restructuring  System  {DALR$),”  in 
accordance  with  exhibit  ]  for  borrowers 
who  applied  before  November  28, 1990. 
or  exhibit  J-1  of  this  subpart  for 
borrowers  who  submit  a  new 
application,  to  attempt  to  Hnd  the 
combination  of  loan  service  programs 
that  will  result  in  a  feasible  plan  for  the 
borrower.  Borrowers  who  request  loan 
servicing  and  who  have  disposed  of  all 
the  FmHA  security,  including  Collection- 
Only  borrowers,  will  be  processed  in 
accordance  with  subpart  B  of  part  1956 
of  this  chapter.  If  the  borrower’s 
completed  application  for  primary  loan 
servicing  includes  a  request  for  the  Farm 
Debt  Restructure  and  Conservation  Set- 
Aside  Easement  Program,  as  indicated 
by  the  borrower's  submission  of  the 
information  required  in  §  1951.907 
(f)(2){x)  of  this  subpart,  the  County 
Supervisor  will  determine  if  the 
borrower  is  eligible  based  on  criteria  as 
set  forth  in  exhibit  H  of  this  subpart.  If 
the  borrower  is  eligible,  the  County 
Supervisor  will  make  an  estimate  of  the 
inputs  needed  to  permit  the  DALR$ 
computer  program  to  make  the 
calculations  of  feasibility  of  the 
Conservation  Set-Aside  Easement.  The 
assumptions  used  to  establish  the 
estimates  will  be  documented  in  the 
borrower's  case  file  and  will  be  based 
on  the  County  Supervisor’s  knowledge 
of  the  borrower’s  farm,  land  values,  the 
borrower’s  repayment  ability,  and  the 
proposed  easement  acreage.  When  the 
DALR$  calculations  for  restructuring  are 
completed,  the  borrower  will  be  notified 
as  set  forth  in  paragraph  (h)  of  this 
section. 

(2)  When  jointly  liable  individual 
borrowers  have  been  divorced  and  one 
of  the  individuals  has  withdrawn  from 
the  operation,  the  State  Director  will 
consider  upon  the  recommendation  of 
the  County  Supervisor,  the  release  of 
liability  for  the  individual  that  has 
withdrawn  from  the  operation  provided 
that  conditions  of  paragraphs  (a](2}  (i) 
through  (iv)  of  this  section  are  met.  Any 
adverse  decision  under  this  paragraph  is 
appealable  according  to  subpart  B  of 
part  1900  of  this  chapter. 


(1)  A  divorce  decree  or  property 
settlement  document  did  not  make  the 
withdrawing  party  responsible  for  the 
loan  payments. 

(ii)  The  withdrawing  party’s  interest 
in  the  security  is  conveyed  to  the  person 
with  whom  the  loan  will  be  continued; 
and 

(iii)  It  can  be  clearly  documented  that 
the  person  withdrawing  does  not  have 
any  repayment  ability  for  repaying  the 
loan,  and  does  not  own  any 
nonessential  assets  as  defined  in 

§  1951.906  of  this  subpart. 

(iv)  The  State  Director  completes  part 
1  and  3  on  form  FmHA  1965-8,  Release 
from  Personal  Liability. 

(b)  Adverse  determination.  (1)  If  the 
County  Supervisor  or  approval  official 
determines  that  the  borrower  is  not 
eligible  for  any  of  the  Primary  Loan 
Service  Programs  or  restructuring  is  not 
feasible  because  of  debt  held  by  other 
lenders,  the  borrower  will  be  advised  of 
mediation  or  meeting  of  creditors  as 
provided  in  paragraph  (h)(3)  of  this 
section.  If  mediation  or  the  meeting  of 
creditors  does  not  result  in  a  feasible 
plan,  the  borrower  will  be  sent 
attachments  5  and  6,  or  5-A  and  6-A,  of 
exhibit  A  of  this  subpart,  as  applicable. 
These  notices  list  and  explain  the 
options  available  to  the  borrower. 

(2)  Borrowers  sent  notices  on  or  after 
November  28, 1990,  who  do  not  buyout 
at  the  net  recovery  value  or  who 
indicate  in  writing  that  they  do  not  wish 
to  buyout  at  the  net  recovery  value,  will 
automatically  be  considered  for  debt 
settlement  if  the  borrower  submitted  an 
“Application  For  Debt  Settlement."  Any 
appeal  of  a  primary  loan  servicing 
denial  will  be  completed  before  FmHA 
begins  any  further  processing  of  the 
borrower’s  Debt  Settlement  and/or 
ft'eservation  Loan  Service  Programs 
request.  Once  the  appeal  is  concluded 
and  if  the  adverse  decision  on 
restructuring  is  upheld,  the  borrower 
will  be  considered  for  the  Debt 
Settlement  and/or  Preservation  Loan 
Service  Programs.  FmHA  will  complete 
the  processing  of  the  borrower’s 
application  for  Debt  Settlement  in 
accordance  with  part  1956  of  subpart  B 
of  this  chapter.  Homestead  Protection 
and/or  Leaseback/Buyback  will  be 
processed  in  accordance  with  §  1951.911 
of  this  subpart.  No  acceleration  or 
foreclosure  will  occur  until  the  appeal 
process  has  been  completed  for 
servicing  and/or  debt  settlement 
requests  timely  submitted  under  this 
subpart. 

(3)  Borrowers  who  submitted  new 
applications  may  request  a  negotiated 
appraisal  in  accordance  with  paragraph 

(i)  of  this  section  if  they  object  to  the 


FmHA  appraisal.  Negotiation  of  the 
appraisal,  if  requested  by  the  borrower, 
will  take  place  before  mediation  or  a 
voluntary  meeting  of  creditors.  If  the 
borrower  does  not  negotiate  the  FmHA 
appraisal,  the  borrower  will  be  given  the 
opportunity  to  appeal  the  FmHA 
appraisal  by  checking  the  appropriate 
block  for  an  appeal  on  attachment  6-A 
of  exhibit  A  or  attachment  2  of  exhibit  F 
of  this  subpart. 

(c)  Eligibility.  The  County  Supervisor 
or  approval  official  authorized  by 
§  1951.903(b)  of  this  subpart  must  find 
that  the  borrower  who  has  applied  for 
Primary  Loan  Service  Programs  meets 
all  of  the  following  requirements: 

(1)  The  delinquency  or  financial 
distress  does  exist  and  any  delinquency 
is  due  to  circumstances  beyond  the 
control  of  the  borrower  due  to  a 
reduction  in  income  which  reduces  the 
operator’s  cash  flow  to  a  point  where 
outflows  exceed  inflows,  and  which 
causes  the  need  for  Primary  Loan 
Service  Programs.  A  reduction  of  income 
does  not  by  itself  mean  that  the 
borrower  is  eligible.  Acceptable 
circumstances  for  reductions  of  income 
beyond  the  control  of  the  borrower 
include: 

(1)  The  reduction  in  essential  income 
from  a  non-farm  job  due  to 
unemployment  or  underemployment  of 
the  borrower-operator  or  spouse  caused 
by  circumstances  beyond  the  borrower’s 
control:  or 

(ii)  Illness,  injury,  or  death  of  an 
individual  borrower,  stockholder, 
member  or  partner  who  operates  the 
farm:  or 

(iii)  Natural  disasters,  an  outbreak  of 
uncontrollable  disease,  and/or 
uncontrollable  insect  damage  which 
caused  severe  loss  of  agricultural 
production  that  reduced  the  repayment 
ability  of  the  borrower  so  that  scheduled 
payments  cannot  be  made;  or 

(iv)  Economic  factors  that  are 
widespread  and  not  limited  to  an 
individual  case,  such  as  high  interest 
rates  or  low  market  prices  for 
agricultural  commodities  as  compared  to 
production  costs,  that  reduce  the 
repayment  ability  of  the  borrower  so 
that  the  scheduled  payments  cannot  be 
made. 

(2)  The  borrower  has  acted  in  good 
faith  as  defined  in  §  1951.906  of  this 
subpart. 

(3)  Borrowers  who  do  not  meet  the 
eligibility  requirements  of  this  section 
will  be  notified  of  the  adverse  decision 
by  sending  the  borrower  attachments  5 
and  6.  or  5-A  and  6-A.  of  exhibit  A  of 
this  subpart,  as  appropriate.  These 
notices  provide  the  opportunity  to 
appeal. 


18632 


Federal  Register  /  Vot.  57.  No.  84  /  Thursday.  April  30.  1992  /  Rules  and  Regulations 


(4)  Borrowers  that  have  sufficient 
Donessential  assets  to  bring  the  FmHA 
account  current  are  not  eligible  for 
assistance  under  this  subpart  and  will 
be  processed  in  accordance  with 
S  1951.910  of  this  subpart. 

(d)  FmHA ‘s  feasibility 
determinations.  The  County  Supervisor 
must  determine: 

(t)  That  the  borrower  will  be  able  to 
develop  a  feasible  plan  as  defined  in 
§  1951.906  of  this  subpart; 

(2)  That  the  loan,  if  restructured,  will 
result  in  a  net  recovery  to  the 
CovemmeRt,  during  the  term  of  the  loan 
as  restructured,  that  will  be  equal  to  at 
greater  than  the  net  recovery  value  to 
the  Government  from  involuntary 
liquidation  or  foreclosure  as  calculated 
in  accordance  with  paragraph  (0  of  this 
section.  A  comparison  to  net  recovery  to 
the  Government,  however,  will  not  be 
made  when  establishing  conservation 
easements  under  Exhibit  H  of  this 
subpart 

(e)  Primary  Joan  service  programs. 

Any  FP  borrower  may  request  Primary 
Loan  Service  Programs  described  in  this 
subpart  at  any  time.  However, 
borrowers  must  show  that  they  are  not 
able  to  pay  their  debt  as  scheduled 
before  FmHA  will  approve  Primary  Loan 
Service  Programs.  FmHA  will  consider 
the  borrower’s  other  assets  in 
accordance  with  $  1951.910  of  this 
subpart.  Rescheduling,  reamortization, 
consolidation,  or  deferral  may  be 
utilized  for  any  eligible  borrower. 

Existing  deferrals  must  be  entered  into 
DALRS  as  if  they  were  cancelled.  Debt 
writedown  will  only  be  used  for 
delinquent  borrowers  who  cannot 
develop  feasible  plans  of  operations 
without  debt  writedown. 

(1)  Consolidation  and  rescheduling  of 
OL  and  EO  loans,  EE  operating-type 
loans  and  EM  loans  made  for  subtitle  B 
purposes  including  EM  loss  loans.  This 
subsection  explains  how  to  consoHdate 
and/or  reschedule  existing  loans, 
providing  the  borrower  agrees  to  such 
actions.  When  the  County  Supervisor 
determines  that  consolidation  and/or 
rescheduling  will  assist  in  the  orderly 
collection  of  the  loan,  the  County 
Supervisor  should  take  such  action 
provided  all  of  the  following  conditions 
exist: 

(i)  The  borrower  meets  the  eligibility 
requirements  in  paragraph  (c)  of  this 
section; 

(ii)  Such  action  is  not  taken  to 
circumvent  FmHA’s  graduation 
requirements; 

(iii)  The  borrower’s  account  is  not 
being  serviced  by  the  OGC  or  the  U.S. 
Attorney  and  there  are  no  FmHA  plans 
to  have  the  account  serviced  by  either  of 
these  offices  in  the  near  future; 


(iv)  Loans  may  be  rescheduled  or 
reamortized,  as  appropriate,  to  bring  the 
account  current  or  to  keep  the  account 
from  becoming  delinquent.  A  sufffcient 
number  of  notes  including  all  delinquent 
notes  will  be  rescheduled  to  permit  the 
development  of  a  feasible  plan  of 
operation; 

(v)  The  borrower  will  comply  with  the 
highly  Erodible  Land  and  Wetland 
Conservation  provisions  of  exhibit  M  of 
subpart  G  of  part  1940  of  this  chapter,  if 
applicable; 

(vi)  Loans  secured  by  real  estate  will 
not  be  consolidated  and/or  rescheduled, 
until  the  County  Supervisor  reviews  the 
Government’s  real  estate  lien  priority 
and  value  of  security  and  decides  that 
such  an  action  will  be  in  the  best 
interest  of  the  Government  and  the 
borrower.  If  there  are  any  liens  which 
were  not  in  existence  at  the  time  the 
note  was  signed,  the  County  Supervisor 
will  ask  the  OGC  for  an  opinion  as  to 
what  lien  position  the  Government  will 
have  if  a  new  note  is  taken  unless  a 
State  supplement  authorizing  this  action 
has  been  issued  on  this  subject; 

(viiji  Only  loans  of  the  same  type  and 
interest  rate  will  be  consolidate; 

(viii)  EM  actual  loss  loans  will  not  be 
consolidated; 

(ix)  The  County  Supervisor  will  not 
consolidate  a  loan  serviced  under 
subpart  L  of  this  part  with  another  loan; 

(x)  Loans  that  have  been  deferred 
under  this  section  will  not  be 
consolidated  and/or  rescheduled  during 
the  deferral  period; 

(xi)  Terms  of  consolidated  and/or 
rescheduled  loans  are  as  follows; 

(A)  Consolidated  and/or  rescheduled 
loans  will  be  repaid  according  to  the 
borrower’s  repayment  ability,  but  will 
not  exceed  15  years  from  the  date  of  the 
consolidation  and/or  rescheduling 
action,  except: 

(B)  Repayment  of  loans  solely  for 
recreation  and/or  nonfarm  enterprise 
purposes  may  not  exceed  seven  years 
from  the  date  of  the  consolidation  and/ 
or  rescheduling  action  (the  date  the  new 
note  is  signed). 

(C)  Repayment  of  EE  loans  may  not 
exceed  20  years  from  the  date  of  the 
original  note. 

(xii)  Interest  rates  of  consolidated 
and/or  rescheduled  loans  will  be  as 
follows: 

(A)  The  interest  rate  for  consolidated 
and/or  rescheduled  loans  will  be  the 
lesser  of  the  current  interest  rate  for  that 
type  of  loan  or  the  lowest  original  loan 
note  rate  on  any  of  the  original  notes 
being  consolidated  and/or  rescheduled. 
In  the  case  of  an  OL-limited  resource 
loan,  it  will  be  the  lesser  of  the  current 
limited  resource  OL  loan  rate  or  the 
original  note  rate.  The  interest  rate  for 


loans  rescheduled  but  not  consolidated 
will  be  the  lesser  of  the  current  interest 
rate  for  that  type  of  loan  or  the  original 
loan  note  rate. 

(B)  At  the  time  of  the  consolidation 
and/w  rescheduling  action.  OL  loans 
may  be  assigned  a  limited  resource  rate 
if: 

(7)  The  borrower  meets  the 
requirements  for  the  limited  resource 
interest  rate,  and 

[2]  A  feasible  i^an  cannot  be 
developed  at  regular  interest  rates  and 
maximum  terms  permitted  in  this 
section. 

(xiii)  The  original  (old)  note(s)  will  be 
marked  "Rescheduled**  and  stapled  to 
the  new  rescheduled  pnomissory  note 
and  will  be  filed  in  the  operation  file. 
Copyjies)  for  the  borrower’s(s’)  case  file 
should  be  marked  and  stapled  the  same 
and  filed  in  position  2  of  the  case  file.  If 
a  transfer  is  involved,  assumption 
agreement(s)  will  be  marked  and 
stapled  with  the  note(s)  and  copies  filed 
as  indicated  above.  If  part  of  a  note  is 
written  down,  the  written  down  note 
will  be  marked  "Rescheduled  with  Debt 
Write  Down,"  and  will  be  filed  in  the 
operation  file. 

(xiv)  For  applications  received  before 
November  28, 1990,  the  amount  of 
outstanding  accrued  interest  more  than 
90  days  overdue  and  any  outstanding 
protective  advances,  as  defined  in 

§  1965.11(b)  of  subpart  A  of  part  1965  of 
this  chapter,  made  on  the  loan  will  be 
added  to  the  principal  at  the  time  of 
consolidation  and/or  rescheduling  (the 
date  the  new  note  is  signed  by  the 
borrower).  Protective  advances  are  not 
authorized  for  the  payment  of  prior  or 
junior  liens  except  real  estate  tax  liens. 
See  section  II  E  of  exhibit  J  of  this 
subpart  for  an  explanation  of  how  to 
schedule  payment  of  interest  not  more 
than  90  days  overdue;  and 

(xv)  For  new  applications,  the  amount 
of  outstanding  accrued  interest  and  any 
outstanding  protective  advances,  as 
defined  in  §  1965.11(b)  of  subpart  A  of 
part  1965  of  this  chapter,  made  on  the 
loan  wilt  be  added  to  the  principal  at  the 
time  of  consolidation  and/or 
rescheduling  (the  date  the  new  note  is 
signed  by  the  borrower)  in  accordance 
with  the  provisions  of  exhibit  J-1  of  this 
subpart.  Protective  advances  are  not 
authorized  for  the  payment  of  prior  or 
junior  liens  except  real  estate  tax  liens. 

(2)  Reamortization  of  FO,  SkF,  RL, 
RHF,  EE,  or  EM  loans  made  for  real 
estate  purposes.  This  subsection 
explains  how  the  FmHA  County 
Supervisor  can  reamortize  existing 
loans.  When  the  County  Supervisor 
determines  that  a  reamortization  action 
will  assist  in  the  orderly  collection  of 
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the  loan,  the  County  Supervisor  should 
take  such  action,  provided: 

(i)  The  borrower  meets  the  eligibility 
requirements  of  §  1951.909(c)  of  this 
subpart; 

(ii)  Such  action  is  not  taken  to 
circumvent  FmHA's  graduation 
requirements; 

(iii)  The  borrower's  account  is  not 
being  serviced  by  the  OGC  or  the  U.S. 
Attorney,  and  there  are  no  plans  to  have 
the  account  serviced  by  either  of  these 
offices  in  the  foreseeable  future; 

(iv)  A  feasible  plan  for  the  borrower 
cannot  be  developed  with  the  existing 
repayment  schedule.  A  sufficient 
number  of  notes  including  all  delinquent 
notes  will  be  reamortized  to  permit  the 
development  of  a  feasible  plan  of 
operation; 

(v)  The  borrower  will  comply  with  the 
Highly  Erodible  Land  and  Wetland 
Conservation  requirements  of  exhibit  M 
of  subpart  G  of  part  1940  of  this  chapter, 
if  applicable; 

(vi)  Loans  that  have  been  deferred  in 
this  subpart  will  not  be  reamortized 
during  the  deferral  period  unless  the 
deferral  is  cancelled; 

(vii)  Terms  of  repayment  of 
reamortized  loans  are  as  follows: 

(A)  Reamortized  installments  usually 
will  be  scheduled  for  repayment  within 
the  remaining  time  period  of  the  note  or 
assumption  agreement  being 
reamortized.  If  repayment  terms  are 
extended,  the  new  repayment  period 
may  not  exceed  40  years  from  the  date 
of  the  original  note  or  assumption 
agreement  or  the  useful  life  of  the 
security,  whichever  is  less.  RHF  loans 
may  not  exceed  33  years  from  the  date 
of  the  original  note  or  assumption 
agreement. 

(B)  The  FmHA’s  lien  priority  may  be 
affected  if  the  final  due  date  of  the 
original  loan  is  extended.  A  State 
supplement  will  be  issued  to  provide 
instructions  on  the  effect  that  a  change 
in  the  final  due  date  has  on  security 
instruments  and  the  actions  necessary 
to  retain  the  Government’s  lien  priority. 
The  State  supplement  will  also  include 
instructions  for  releasing  the  original 
security  instrument  when  a  new  one  is 
obtained. 

(viii)  Interest 

(A)  The  interest  rate  will  be  the 
current  interest  rate  in  effect  on  the  date 
of  reamortization  (the  date  the  new  note 
is  signed  by  the  borrower),  or  the 
interest  rate  on  the  original  Promissory 
Note  to  be  reamortized,  whichever  is 
less.  In  the  case  of  a  limited  resource 
loan,  it  will  be  the  limited  resource  FO 
or  SW  loan  rate  or  the  original  loan  note 
rate,  whichever  is  less. 


(B)  At  the  time  of  the  reamortization, 
an  FO  or  SW  loan  may  be  changed  to  a 
limited  resource  interest  rate  if: 

(i)  The  borrower  meets  the 
requirements  for  a  limited  resource 
interest  rate,  and 

{2)  A  feasible  plan  cannot  be 
developed  at  regular  interest  rates  and 
at  the  maximum  terms  permitted  in  this 
section. 

(C)  For  applications  received  before 
November  28, 1990,  the  amount  of 
accrued  interest  more  than  90  days 
overdue  and  any  protective  advances, 
as  defined  in  §  1965.11(b)  of  subpart  A 
of  part  1965  of  this  chapter  charged  to 
the  borrower’s  account,  will  be  added  to 
the  principal  at  the  time  of  the 
reamortization  action  (the  date  the  new 
note  is  signed  by  the  borrower). 
Protective  advances  are  not  authorized 
for  the  payment  of  prior  or  junior  liens 
except  real  estate  tax  liens.  If  there  are 
no  deferred  installments,  the  first 
installment  payment  under  the 
reamortization  will  be  at  least  equal  to 
the  interest  amount  which  will  accrue  on 
the  new  principal  between  the  date  the 
Form  FmHA  1940-17  is  processed  and 
the  next  installment  due  date.  See 
section  II E  of  exhibit  J  of  this  subpart 
for  an  explanation  of  how  to  schedule 
payments  of  interest  not  more  than  90 
days  overdue.  For  new  applications,  the 
amount  of  outstanding  accrued  interest 
and  any  outstanding  protective 
advances  made  on  the  loan  will  be 
added  to  the  principal  at  the  time  of 
reamortization  (the  date  the  new  note  is 
signed  by  the  borrower)  in  accordance 
with  the  provisions  of  exhibit  J-1  of  this 
subpart. 

(ix)  The  original  (old)  note(s)  will  be 
marked  “Reamortized"  and  will  be 
stapled  to  the  new  promissory  note  and 
Bled  in  the  operational  Hie.  Copies  for 
the  borrower(s)  case  file  should  be 
marked  and  stapled  the  same  and  filed 
in  position  2  of  the  case  file.  If  a  transfer 
is  involved,  assumption  agreement(s) 
will  be  marked  and  stapled  with  the 
note(s)  and  copies  filed  as  indicated 
above.  If  a  part  of  a  note  is  written 
down,  the  written  down  note  will  be 
marked  "Reamortized  with  Debt 
Writedown"  and  will  be  Bled  as 
indicated  above  in  this  paragraph. 

(3)  Deferral  of  existing  OL  FO,  SW, 
RL  EM.  EO.  RHF,  and  EE  loans-^\) 
Loan  deferrals.  Deferrals  will  be 
considered  by  FmHA  only  after  it  has 
been  determined  that  consolidation, 
rescheduling,  and  reamortization,  in 
accordance  with  this  subpart,  will  not 
provide  a  feasible  plan. 

(ii)  Conditions.  In  order  to  be 
considered  for  a  deferral,  the  borrower 
must  meet  both  of  the  following 
conditions: 


(A)  The  need  for  the  deferral  must  be 
temporary.  To  be  “temporary”  means 
that  the  borrowers  will  be  able  to  show 
to  the  satisfaction  of  FmHA  that  they 
will  be  able  to  resume  payment  on  the 
debt  by  the  end  of  the  deferral  period,  or 
the  new  payments,  as  established  by 
using  consolidation,  rescheduling,  or 
reamortization  can  be  resumed  at  the 
end  of  the  deferral  period;  and 

(B)  Continuation  of  loan  payments  as 
presently  scheduled  without  change, 
will  unduly  impair  the  borrower’s 
standard  of  living.  An  unduly  impaired 
standard  of  living  is  a  condition 
whereby  the  borrower,  due  to 
circumstances  beyond  the  borrower’s 
control,  is  unable  to  pay  essential  family 
living  expenses  (partnerships,  joint 
operators,  corporations,  and 
cooperatives  do  not  have  family  living 
expenses),  pay  normal  farm  operating 
expenses,  including  reasonable  and 
customary  hired  labor  and/or  salary 
paid  to  the  operator(s)  of  a  partnership, 
a  joint  operation,  a  corporation,  or  a 
cooperative,  maintain  essential  chattels 
and  real  estate,  and  meet  the  scheduled 
payments  of  all  debts. 

(iii)  FmHA ’s  determinations.  The 
FmHA  approval  ofBcial  must: 

(A)  Determine  that  the  borrower 
meets  the  eligible  requirements  of 
§  1951.909(c)  of  this  subpart; 

(B)  Determine  that  a  deferral  of 
payments  is  necessary  and 
appropriately  document  the  conditions 
causing  the  need  for  deferral; 

(C)  If  a  borrower  owns  50  acres  or 
more  of  marginal  land  as  deBned  in 
exhibit  G  of  this  subpart  and  a  feasible 
plan  cannot  be  developed  after 
consideration  of  a  deferral,  the  County 
Supervisor  will  inform  the  borrower 
about  the  Softwood  Timber  (ST)  loan 
program  authorized  by  exhibit  G  of  this 
subpart  by  sending  Attachment  1  of 
exhibit  G  of  this  subpart  by  certified 
mail,  return  receipt  requested,  within  5 
days  after  the  adverse  deferral 
determination.  If  the  borrower  requests 
the  County  Supervisor  to  determine  that 
an  ST  loan  may  allow  the  borrower  to 
continue  to  farm,  within  15  days  of  the 
borrower’s  receipt  of  attachment  1.  the 
County  Supervisor  will  determine  if  the 
borrower  is  eligible,  based  on  criteria  as 
set  forth  in  exhibit  G  of  this  subpart.  If 
the  borrower  is  eligible  the  County 
Supervisor  will  help  the  borrower  to 
develop  a  plan  to  determine  if  a  feasible 
operation  can  be  developed  utilizing  this 
program.  The  discussion  will  be 
documented  in  the  borrower’s  case  Ble. 

(iv)  FmHA  loan  deferral 
considerations.  The  County  Supervisor 
will  assist  the  borrower  in  completing  a 
typical-year  plan.  If  there  is  no  typical 
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year,  the  County  Supervisor  will  assist 
the  borrower  with  completing  a  plan  of 
operation  for  each  year  of  the  deferral. 
The  plans  must  be  considered  in  DALRS. 

(A)  A  sufficient  number  of  loans  must 
be  considered  for  deferral  to  permit  the 
borrower  to  have  a  feasible  plan. 

(B)  A  deferral  plan  may  include  a 
reorganization  of  the  fanning  operation, 
including  the  use  of  new  enterprises,  to 
overcome  existing  financial,  economic 
or  other  limitations  of  the  operation.  If 
the  proposed  restructuring  requires 
capital  expenditures,  a  subordination  or 
additional  loan  will  be  considered. 
Deferral  of  additional  loan  installments 
beyond  those  needed  to  allow  the 
borrower  to  develop  a  feasible  plan  will 
not  be  used  to  create  additional  cash 
reserve  for  capital  purchases.  Such 
purchases  are  not  considered  operating 
expenses. 

(C)  A  typical  year  during  the  deferral 
period  is  a  year  which  nu>st  closely 
represents  the  borrower's  average 
operation  for  the  entire  deferral  period. 
There  may  be  no  typical  year  for 
farming  or  ranching  operations 
undergoing  a  major  reorganization.  If 
there  is  no  typical  year,  then  it  will  be 
necessary  to  develop  a  plan  of  operation 
for  each  year  of  the  deferral.  The  plans 
must  be  considered  in  DALRS  to 
determine  if  each  plan  is  feasible. 

(D)  The  deferral  of  loan  installments 
is  not  intended  to  create  a  high  net  cash 
reserve  where  revenue  substantially 
exceeds  expenses.  If  the  deferral  of  a 
complete  note  would  cause  a  high  net 
cash  reserve  during  the  entire  deferral 
period,  a  full  deferral  should  not  be 
granted.  In  such  a  case,  a  partial 
deferral  should  be  considered  to  obtain 
a  feasible  plan  of  operation.  The  same 
approach  should  be  used  for  situations 
in  which  there  is  no  typical  year  and 
debt  payments  must  vary  throughout  the 
deferral  period. 

(E)  The  borrower  must  have  feasible 
plans  of  operation  to  support  any 
deferral  request.  Plans  of  operation  in 
conjimction  with  loan  deferrals  must  be 
realistic  and  supported  by  the 
borrower’s  actual  records. 

(v)  Additional  and  subsequent 
deferrals.  If.  during  the  period  of  the 
initial  deferral,  the  borrower  is  unable  to 
make  the  scheduled  payments,  the 
borrower  may  again  request  primary 
loan  service  actions.  When  considering 
primary  servicing  actions,  existing 
deferred  notes  must  be  entered  into 
DALRS  as  if  they  had  not  been  deferred. 
If  it  is  necessary  to  defer  additional 
loans  to  develop  a  feasible  plan,  such 
action  will  be  taken  if  the  deferral  will 
result  in  a  greater  net  recovery  to  the 
Government  than  debt  writedown. 
Borrowers  may  obtain  subsequent 


deferrals  after  the  deferral  period 
provided  the  conditions  of  this 
subsection  are  met. 

(vi)  Term  and  interest  rate.  A  deferral 
period  will  not  exceed  hve  (5)  annual 
installments.  Deferral  interest  rates  will 
be  determined  as  speciBed  in 
paragraphs  (e)(l){xii)  and  (e)(2){viii)  of 
this  section. 

(A)  All  loans  being  deferred  will  be 
consolidated,  rescheduled  or 
reamortized,  as  applicable.  The 
promissory  note  rescheduled, 
reamortiz^  or  consolidated  for  the 
deferral  will  show  “zero"  as  the 
installments  due  during  the  period  of  the 
deferral  if  the  whole  note  is  deferred 
and  will  not  be  changed  during  the 
deferral  period  unless  the  conditions  of 
paragraph  (e)(3)(v)  of  this  section  are 
met.  The  County  Supervisor  will 
determine  the  amount  of  interest  that 
will  accrue  during  the  deferred  period. 
This  interest  will  be  repaid  in  equal 
amortized  installments  during  the  term 
of  the  loan  remaining  after  the  deferral 
period.  The  calculate  installments  will 
be  added  to  the  remaining  installments 
for  the  remaining  principal  balance  and 
inserted  on  the  promissory  note  as  a 
scheduled  installment  for  the  remaining 
period  of  the  loan.  The  Finance  Office 
will  apply  the  payments  made  on  the 
note  in  accordance  with  subpart  A  of 
this  part  For  sq>plications  received 
before  November  28, 1990,  the  amount  of 
outstanding  accrued  interest  more  than 
90  days  overdue  and  any  outstanding 
protective  advances,  as  described  in 

§  1965.11(b)  of  subpart  A  of  part  1965  of 
this  chapter,  made  on  the  loan  will  be 
added  to  the  principal  at  the  time  of  the 
deferral  (the  date  the  new  note  is  signed 
by  the  borrower).  Protective  advances 
are  not  authorized  for  the  payment  of 
prior  or  junior  liens  except  real  estate 
taxes.  See  section  II E  of  exhibit  J  of  this 
subpart  for  an  explanation  of  how  to 
schedule  payment  of  interest  not  over  90 
days  overdue.  For  new  applications,  the 
amount  of  outstanding  accrued  interest 
and  any  outstanding  protective 
advances  made  on  the  loan  will  be 
added  to  the  principal  at  the  time  of 
deferral  (the  date  the  new  note  is  signed 
by  the  borrower). 

(B)  The  FmHA  field  office  will  process 
the  deferral  via  the  FmHA  field  office 
terminal  system  in  accordance  with 
Form  FmHA  1940-17.  The  FmHA 
Finance  Office  will  remove  the 
borrower’s  name  from  the  delinquency 
report. 

(C)  If  a  deferral  is  approved,  the 
borrower’s  name  and  the  date  of 
approval  will  be  recorded  and 
maintained  in  accordance  with  subpart 
A  of  part  1905  of  this  chapter  (available 
in  any  FmHA  office).  The  Finance  Office 


will  provide  the  County  Office  with  a 
quarterly  status  report  for  each 
borrower  who  has  received  a  deferral. 

(D)  Six  months  prior  to  the  end  of  the 
deferral  period  the  County  Supervisor 
will  notify  the  borrower  in  writing  of  the 
expiration  of  the  deferral  and  the 
amount  and  date  of  the  borrower's  first 
upcoming  installment  of  the  FmHA  debt. 

(E)  The  County  Supervisor  must  notify 
the  Finance  Office  of  any  cancellation  of 
a  deferral  by  letter. 

(vii)  Increase  in  repayment  ability.  At 
the  time  the  County  Supervisor  makes 
the  analysis  required  by  §  1924.60  of 
subpart  B  of  part  1924  of  this  chapter, 
the  County  Supervisor  will  determine 
whether  the  borrower  has  had  an 
increase  in  income  and  repayment 
ability.  If  an  income  increase  is 
substantial  enough  to  enable  the 
borrower  to  graduate,  the  case  will  be 
bandied  in  accordance  writh  subpart  F  of 
part  1951  of  this  chapter.  If  an  increase 
would  enable  the  borrower  to  make 
some  payments  during  the  deferral 
period,  the  County  Supervisor  will,  in 
writing,  ask  the  borrower  to  sign  a  Form 
FmHA  440-9,  "Supplementary  Payment 
Agreement,"  within  30  days  of  the  date 
of  the  written  request.  The  letter  will 
provide  the  borrower  with  the  right  to 
appeal  as  set  forth  in  subpart  B  of  part 
1900  of  this  chapter.  When  doing  the 
analysis  to  determine  whether  there  is  a 
substantial  increase  in  income  and 
repayment  ability,  the  County 
Supervisor  will  determine  whether  this 
increase  exists  by  comparing  it  to  the 
original  plan  developed  in  the  deferral 
application  and  also  to  plans  developed 
for  the  current  operating  year  to 
determine  that  the  excess  income  is  not 
needed  for  essential  living  and  operating 
expenses  or  scheduled  debt  payment.  If 
the  borrower  does  not  sign  a  Form 
FmHA  440-9  or  appeal  the  request  for  a 
supplement  payment  within  the  required 
time,  and/or  does  not  honor  the  terms 
and  conditions  of  the  repa3mient 
agreement,  such  actions  will  be 
considered  abuse  of  the  program.  The 
borrower’s  account  will  be  handled  as 
set  forth  in  §  1951  .^7(e)  of  this  subpart. 

(4)  Writedown  of  FmHA  loans.  The 
following  conditions  shall  be  met  in 
order  for  a  borrower  to  get  writedown  of 
FmHA  loans: 

(i)  No  other  Primary  Loan  Service 
Program  including  deferral  nor  any 
combination  thereof  vrill  produce  a 
feasible  plan  that  will  permit  the 
borrower  to  continue  the  operation; 

(ii)  A  borrower  who  submits  a  new 
application  has  a  lifetime  limit  of  either 
one  writedown  or  one  buyout.  Any 
writedown  received  on  an  application 
submitted  before  November  28. 1990. 
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will  not  be  counted  towards  this  one¬ 
time  limit.  In  addition,  any  writedowns 
received  through  bankruptcy  are  not 
included  in  the  lifetime  limit. 

(iii)  A  borrower  who  submits  a  new 
application  has  a  lifetime  limit  of 
$3004XX)  for  a  writedown  and/or  a 
buyout.  The  amount  of  any  writedown 
or  buyout  which  has  resulted  from  any 
application(s]  submitted  before 
November  28, 1990,  will  not  be  counted 
towards  the  $300,000  limit.  In  addition, 
the  $300,000  limit  does  not  include  any 
writedown  received  in  bankruptcy,  debt 
settlement,  or  conservation  easements. 
This  limitation  is  subject  to  the  one¬ 
time  limit  in  paragraph  (e](4)(ii]  of  this 
section. 

(iv)  A  feasible  plan,  as  defined  in 

§  1951.906  of  this  subpart,  must  be  * 
developed  that  will  result  in  a  present 
value  of  loans  to  be  repaid  to  the 
Government  which  is  equal  to  or  more 
than  a  net  recovery  from  an  involuntary 
liquidation  or  foreclosure; 

(v)  The  borrower  must  comply  with 
the  Highly  Erodible  Land  and  Wetland 
Conservation  requirements  of  exhibit  M 
of  subpart  G  of  part  1940  of  this  chapter, 
if  applicable; 

(vi)  The  borrower  must  agree  to  a 
Shared  Appreciation  Agreement  if  the 
loan(s)  is  secured  by  real  estate: 

(vii)  Loans  written  down  with  the 
Primary  Loan  Servicing  Programs  will  be 
rescheduled,  reamortized,  or  deferred  in 
accordance  with  paragraph  (e)  of  this 
section:  and 

(viii)  Borrower  must  agree  to  a  lien  on 
certain  assets  as  provided  in  §  1951.910 
of  this  subpart,  including  nonessential 
assets  where  the  NRV  of  these  assets 
was  not  paid  to  FmHA.  The  FmHA  lien 
will  be  taken  only  at  the  time  of  closing 
the  restructured  FmHA  loans. 

(f)  Determining  value  of  net  recovery 
from  involuntary  liquidation.  Within  90 
days  of  the  County  Supervisor's  receipt 
of  a  complete  application  which 
requests  Primary  and  Preservation  Loan 
Service  Programs,  the  County 
Supervisor  must  make  the  calculations 
required  in  this  section.  For  new 
applications  as  defined  in  §  1951.906  of 
this  subpart,  nonessential  assets  will  be 
considered  in  accordance  with 
§  1951.910(a)  of  this  subpart. 

(1)  The  County  Supervisor  will  use  the 
computer  program,  DALRS,  to  determine 
the  net  recovery  to  the  Government 
equivalent  to  involuntary  liquidation  of 
the  collateral  securing  the  FmHA  debt  in 
accordance  with  exhibit  J  or  J-1  of  this 
subpart,  “Debt  and  Loan  Restructuring 
System.”  as  applicable,  and  will  follow 
the  guidance  provided  by  State 
supplements  and  exhibit  1  of  this 
subpart,  “Guidelines  for  Determining 
Adjustments  for  Net  Recovery  Value  of 


Collateral."  The  County  Supervisor  will 
determine  the  current  market  value  of 
the  collateral  in  the  borrower's 
possession  including  tangible  property 
in  existence  and  of  record  in  accordance 
with  subpart  A  of  part  1809  of  this 
chapter  (FmHA  Instruction  422.1)  for 
real  estate  property,  and  on  Form  FmHA 
440-21,  “Appraisal  of  Chattel  Property” 
(available  in  any  FmHA  office).  The 
County  Supervisor  also  will  determine 
the  current  market  value  of  any  bank 
accounts,  stocks  and  bonds,  certificates 
of  deposit  and  the  like  pledged  to  and/ 
or  in  the  possession  of  FmHA.  Collateral 
may  include  real  estate,  chattels, 
tangible  property  and  property  such  as 
bank  accounts,  stocks  and  bonds, 
certificates  of  deposit,  and  the  like. 
Chattels  include  machinery,  equipment, 
livestock,  growing  crops,  and  crops  in 
storage.  Tangible  property  may  include 
accounts  receivable  (including 
Government  payments),  inventories, 
supplies,  feed,  etc.  From  the  current 
market  value  of  the  collateral  in  the 
borrower's  possession,  or  pledged  to 
and/or  in  the  possession  of  FmHA  (in 
the  case  of  bank  accounts,  stock  and 
bonds,  certificates  of  deposit,  and  the 
like),  the  following  adjustments  will  be 
made: 

(i)  Subtract  the  amount  which  would 
be  required  to  pay  prior  liens  on  the 
collateral; 

(ii)  Subtract  taxes  and  assessments, 
depreciation,  management  costs,  and 
interest  cost  to  the  Government  based 
on  the  90-day  Treasury  Bills  (published 
in  exhibit  B  of  FmHA  Instruction  440.1, 
available  in  any  FmHA  office).  Taxes 
and  assessments,  depreciation, 
management  costs,  as  well  as  interest 
costs  will  be  calculated  on  the  current 
market  value  of  the  property  for  the 
average  inventory  holding  period.  The 
holding  period  for  suitable  inventory 
farm  property  will  be  established  by 
each  State  as  of  July  1  each  year  using 
FmHA  Report  Code  597.  The  months 
that  the  suitable  property  is  under  lease 
will  not  be  included  in  determining  the 
average  holding  period  for  purposes  of 
this  subpart; 

(iii)  Adjust  the  current  market  value 
for  estimated  increases  or  decreases  in 
value  of  the  property  for  the  holding 
period  specified  in  paragraph  (f)(2)  of 
this  section: 

(iv)  Subtract  resale  expienses,  such  as 
repairs,  commissions,  and  advertising; 

(v)  Other  administrative  and 
attorney's  expenses; 

(vi)  Add  income  which  will  be 
received  after  acquisition:  and 

(vii)  Fw  a  borrower  who  submits  a 
“new  application”  as  defined  in 

§  1951.906  of  this  subpart,  add  the  value 
of  any  collateral  that  is  not  in  the 


borrower's  possession  and  that  has  not 
been  approved  on  the  Form  FmHA  1962- 
1  or  released  in  writing  by  FmHA,  minus 
the  value  of  any  prior  lienholder's 
interest.  Collateral  not  in  possession  of 
the  borrower  is  defined  as  any  property 
specified  in  any  FmHA  security 
instruments  for  such  borrower’s  FmHA 
debt  that  the  borrower  has  disposed  of 
and  that  FmHA  has  not  approved  or 
released  in  writing.  The  value  of  normal 
income  security  not  in  possession  of  the 
borrower  will  not  be  added  to  the  NRV 
if  it  could  be  post-approved  for  release 
in  accordance  with  §  1962.17  of  subpart 
A  of  part  1962  of  this  chapter.  The  value 
of  any  collateral  that  is  not  in  the 
possession  of  the  borrower  will  be 
determined  by  the  County  Supervisor 
based  upon  the  best  information 
available  about  the  value  of  the 
collateral  on  or  about  the  time  of  its 
disposition.  In  determining  the  value  of 
such  property.  FmHA  will  use  such 
sources  as  the  publications’  Hotline 
(Farm  Equipment  Guide)  and  Official 
Guide  (Tractor  and  Farm  Equipment), 
sale  prices  at  local  public  auctions, 
public  livestock  sale  barn  prices, 
comparable  real  estate  sales,  etc.  FmHA 
appraisal  forms  will  be  used  to  record 
the  value  of  the  missing  collateral  and 
the  basis  for  the  valuation. 

(2)  The  State  Directors  will  determine 
costs  of  involuntary  liquidation  of 
collateral  for  farm  loans  by  analyzing 
the  costs  of  involuntary  liquidation 
within  the  geographic  areas  of  their 
jurisdiction.  State  Directors  also  will 
issue  a  State  supplement  of  estimated 
costs  and  average  holding  time  to  be 
used  as  guidelines  by  County 
Supervisors  in  making  calculations  of 
net  recovery  value  under  this 
subsection.  Such  cost  analyses  will  be 
carried  out  in  July  of  each  year.  State 
Directors  will  consult  with  State 
Directors  of  adjoining  States,  other 
lenders,  real  estate  agents,  auctioneers, 
and  others  in  the  community  to  gather 
and  analyze  the  information  specified  in 
this  subpart. 

(g)  Determining  net  recovery  value 
resulting  from  primary  servicing.  The 
value  of  the  restructured  debt  will  be 
based  on  the  present  value  of  payments 
the  borrower  would  make  to  the  FmHA 
using  any  combination  of  primary  loan 
service  programs  that  will  provide  a 
feasible  plan.  Present  value  is  a 
calculation  concept  which  assigns  a 
lower  current  value  to  dollars  received 
in  later  years  than  to  dollars  received  at 
the  present  time.  County  Supervisors 
will  use  a  discount  rate  based  on  90-day 
Treasury  Bills  as  of  the  date  the 
borrower  files  the  application  for 
restructuring.  The  National  Office  will 
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publish  the  90-day  Treasury  Bill  rate  in 
exhibit  B  of  FmHA  Instruction  440.1 
[available  in  any  FmHA  office). 

(h)  Notification  requirements.  In  those 
instances  where  the  applicable  notice  is 
sent  certified  mail,  and  the  certified  mail 
is  not  accepted  by  the  borrower,  the 
County  Supervisor  will  immediately 
send  the  documents  from  the  certified 
mail  package  to  the  borrower’s  last 
known  address,  first  class  mail.  The 
appropriate  response  time  will 
commence  3  days  following  the  date  of 
mailing. 

(1)  Offer.  If  the  calculations  show  that 
the  value  of  the  restructured  debt  is 
greater  than  or  equal  to  the  NRV  as 
determined  in  paragraph  (f)  of  this 
section,  the  County  Supervisor  will 
forward  to  the  State  Director  the 
borrower’s  Farm  and  Home  Plan  and  the 
original  printout  of  the  DALR$ 
calculations.  The  County  Supervisor  will 
certify  that  the  borrower  meets  all 
requirements  for  debt  restructuring  with 
the  writedown  amount  specified  on  the 
printout.  The  State  Director’s 
authorization  to  the  County  Supervisor 
to  proceed  with  the  writedown  will  be 
evidenced  by  the  State  Director’s 
signature  affixed  to  the  original  copy  of 
the  DALRS  printout  returned  to  the 
County  Supervisor.  Within  90  days  after 
receiving  a  complete  application,  the 
County  Supervisor  will  notify  the 
borrower  of  the  results  of  the 
calculations  by  sending  exhibit  F  of  this 
subpart,  certified  mail,  return  receipt 
requested,  and  offer  to  restructure  the 
debt.  A  printout  of  the  DALRS 
calculations  will  be  attached  to  exhibit 
F  of  this  subpart. 

(i)  Exhibit  F  of  this  subpart  will  inform 
the  borrower(s)  of  FmHA’s  offer  to 
restructure  the  debt  or  appeal  such  offer, 
the  right  to  request  a  copy  of  the  FmHA 
appraisal,  and  other  options  which  may 
include  payment  of  nonessential  assets 
and  negotiation  of  the  appraisal.  If  the 
borrower  accepts  the  offer  within  45 
days  following  any  appeal,  the  County 
Supervisor  will  restructure  the  debt 
within  45  days  after  receipt  of  the 
written  notice  of  the  borrower’s 
acceptance. 

(ii)  If  the  borrower  does  not  respond 
to  exhibit  F  within  45  days,  or  declines 
FmHA’s  offer  to  restructure  the  debt 
without  requesting  an  appeal  or 
negotiation,  the  County  Supervisor  will 
send  attachments  9  and  10.  or  9-A  and 
10-A  of  exhibit  A  of  this  subpart,  as 
applicable.  If  the  borrower  requests  an 
appeal  by  returning  attachment  2  of 
exhibit  F  of  this  subpart  and  loses  the 
appeal,  attachments  9-A  and  10-A  will 
not  be  sent  until  the  borrower  is  given 
the  opportunity  to  accept  the  original 
offer  within  45  days  following  the  final 


appeal  decision.  These  borrowers  will 
not  have  an  additional  opportunity  to 
appeal  the  offer  in  attachments  9-A  and 
10-A.  If  attachment  10  or  10-A  is  not 
returned  within  30  days  of  the 
borrower’s  receipt  of  the  attachments, 
the  account  will  be  accelerated  or 
foreclosed  in  accordance  with  §  1955.15 
of  subpart  A  of  part  1955-A  of  this 
chapter. 

[iii)  If  the  borrower  submitted  a  new 
application  and  requests  a  negotiated 
appraisal  within  30  days  of  receiving 
exhibit  F,  the  negotiation  of  the 
appraisal  will  be  completed  in 
accordance  with  paragraph  (i)  of  this 
section. 

[A)  After  completing  a  negotiation  of 
the  appraisal,  if  the  debt  can  be 
restructured,  the  County  Supervisor  will 
send  exhibit  F  to  the  borrower  making 
the  new  offer  in  accordance  with 
paragraph  (h](l](i)  of  this  section. 

(B)  If  the  negotiated  appraisal  changes 
the  DALR$  calculations  so  that  the  debt 
cannot  be  restructured,  the  borrower 
will  be  sent  exhibit  E,  "Notification  of 
Request  For  Mediation  or  Meeting  of 
Creditors  and  Other  Options,”  in 
accordance  with  paragraph  (h)(3)  of  this 
section.  The  appraisal  cannot  be 
negotiated  again  and  is  not  subject  to 
appeal. 

(2)  Conservation  easement.  If  the 
borrower  previously  returned 
attachment  2  or  4  to  exhibit  A  of  this 
subpart  within  60  days,  requesting  a 
Farm  Debt  Restructure  and 
Conservation  Set-Aside  Easement 
Program,  by  submitting  an  ASCS  photo 
of  the  farm  showing  the  portion  of  the 
farm  and  approximate  acres  to  be 
considered  in  their  request,  the  County 
Supervisor  will  proceed  with  processing 
the  request  for  debt  relief.  The  request 
will  be  processed  as  set  forth  in  exhibit 
H  of  this  subpart.  If  the  borrower  did  not 
previously  submit  a  request  for  this 
servicing  action,  the  borrower  can  make 
a  request  for  the  easement  at  this  time 
by  submitting  the  ASCS  photo  indicating 
that  portion  of  the  farm  and  appropriate 
acres  to  be  considered.  The  borrowers 
must  submit  the  ASCS  photo  to  FmHA 
within  30  days  of  receiving  exhibit  E  of 
this  subpart. 

(3)  Mediation/voluntary  meeting  of 
creditors.  If  the  DALRS  calculations 
indicate  a  feasible  plan  of  operation 
cannot  be  developed  considering  all 
Primary  Loan  Service  Programs. 
Softwood  Timber,  or  Conservation  Set- 
Aside  Easement  Programs,  the  County 
Supervisor  will  take  the  following 
actions  within  15  days  from  the  date  of 
the  determination  that  the  borrower’s 
debt  cannot  be  restructured  as 
requested: 


(i)  Exhibit  E,  "Notification  of  Request 
For  Mediation  or  Meeting  of  Creditors 
and  Other  Options,”  of  this  subpart  will 
be  sent  to  the  borrower  in  ail  cases  by 
certified  mail,  return  receipt  requested. 

A  printout  of  the  DALRS  calculations 
will  be  attached  to  exhibit  E  of  this 
subpart. 

(A)  When  the  borrower  is  in  a  State 
with  a  USDA  Certified  Mediation 
Program,  paragraph  I  in  exhibit  E  will  be 
used.  Paragraph  I  tells  the  borrower  that 
FmHA  is  requesting  mediation  with  the 
borrower’s  creditors  in  an  effort  to 
obtain  debt  adjustment  which  would 
permit  the  development  of  a  feasible 
plan  of  operation.  If  the  borrower 
submitted  a  new  application,  the 
borrower  must  respond  to  exhibit  E  of 
this  subpart  if  the  borrower  wants  to 
negotiate  the  FmHA  appraisal  in 
accordance  with  paragraph  (i)  of  this 
section.  The  borrower  may  request  a 
copy  of  the  FmHA  appraisal.  FmHA 
must  participate  in  USDA  Certified 
Mediation  Ptograms  whether  or  not  the 
borrower  responds  to  exhibit  E  of  this 
subpart.  Any  negotiation  of  the  FmHA 
appraisal  must  be  completed  prior  to 
any  mediation. 

(B)  In  States  without  a  certified 
mediation  program,  exhibit  E  of  this 
subpart  will  be  sent  by  certified  mail, 
return  receipt  requested,  to  inform  the 
borrower  about  the  applicable  options 
which  may  include  a  request  for  a  copy 
of  the  FmHA  appraisal,  a  meeting  of 
creditors,  payment  of  nonessential 
assets,  negotiation  of  the  appraisal  and 
a  request  for  an  independent  appraisal. 
Paragraph  I  of  exhibit  E  of  this  subpart 
will  be  deleted.  The  purpose  of  the 
voluntary  meeting  of  creditors  is  to 
develop  a  feasible  plan.  Paragraph  II  of 
exhibit  E  of  this  subpart,  therefore,  will 
be  used  to  offer  a  voluntary  meeting  of 
creditors  when  the  borrower  has 
undersecured  creditors  who  hold  a 
substantial  part  of  the  borrower’s  total 
debt.  A  "substantial  part  of  the 
borrower’s  total  debt”  means  that  the 
debt  of  the  undersecured  creditors  is 
large  enough  so  that  if  it  were  written 
down  to  zero,  a  feasible  plan  could  be 
developed  considering  all  primary 
servicing  options.  The  County 
Supervisor  will  document  such 
determination  in  the  case  file,  and  the 
County  Supervisor  will  not  offer  to  carry 
out  a  voluntary  meeting  of  creditors 
when  the  undersecured  debt  is  not  a 
substantial  part  of  the  borrower’s  total 
debt.  Such  borrower  will  be  informed 
later  of  additional  rights,  including 
appeal  rights,  when  FmHA  sends 
attachments  5  and  6.  or  attachments  5-A 
and  6-A,  of  exhibit  A  of  this  subpart. 
Any  appeal  may  challenge  FmHA’s 
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determination  not  to  offer  a  voluntary 
meeting  of  creditors  because  the 
undersecured  debt  is  not  a  substantial 
part  of  the  borrower's  total  debt. 

(C)  Any  negotiation  of  the  FmHA 
appraisal  must  be  completed  prior  to  the 
meeting  of  creditors  or  mediation.  If  the 
borrower  does  not  request  any  of  the 
options  offered  in  exhibit  E  of  this 
subpart  within  45  days,  the  County 
Supervisor  will  send  attachments  5  and 
6,  or  5-A  and  6-A  of  exhibit  A  of  this 
subpart  as  applicable,  certified  mail, 
return  receipt  requested. 

(ii)  If  mediation  or  the  voluntary 
meeting  of  creditors  is  held  but  is  not 
successful,  the  borrower  will  be  sent 
attachments  5  and  6,  or  5-A  and  6-A,  of 
exhibit  A  of  this  subpart  as  applicable, 
certified  mail  return  receipt  requested, 
within  15  days  of  the  unsuccessful 
mediation  or  meeting.  The  DALR$ 
computer  printout  will  be  attached  to 
attachment  5  or  5-A  of  exhibit  A  of  this 
subpart 

(4)  Net  recovery  buyout  The  following 
notification  and  processing  provisions 
also  apply  to  buyout  as  offered  in 
attachments  5  and  5-A  of  exhibit  A  of 
this  subpart 

(i)  Borrowers  who  applied  for  Primary 
and  Preservation  Loan  Service  Programs 
before  November  28, 1990,  have  45  days 
after  the  receipt  of  the  notification  of 
ineligibility  for  Primary  Loan  Service 
Programs  to  buyout  their  loans  at  NRV. 
Eligible  borrowers  who  submit  new 
applications  will  have  90  days  after  the 
receipt  of  the  notification  of  ineligibility 
for  Primary  Loan  Service  Programs  to 
buyout  their  loans  at  NRV. 

lii)  The  present  value  of  the 
restructured  loan  must  be  less  than  the 
NRV  to  receive  buyout. 

(iii)  FmHA  will  not  provide  insured  or 
guaranteed  credit  for  a  buyout. 

(iv)  A  borrower  who  submits  a  new 
applicaticm  has  a  lifetime  limit  of  either 
one  writedown  or  one  buyout.  Any 
writedown  received  on  an  application 
submitted  before  November  28, 1990. 
will  not  be  counted  towards  this  one¬ 
time  limit.  In  addition,  any  writedowns 
received  through  bankruptcy  are  not 
included  in  the  lifetime  limit.  A 
borrower  who  submits  a  new 
application  has  a  lifetime  limit  of 
$300,000  for  either  a  writedown,  or  a 
buyout  The  amount  of  any  writedown 
or  buyout  which  has  resulted  from  any 
applicationfs]  submitted  before 
November  28. 1990,  will  not  be  counted 
towards  the  $3004)00  limit.  The  $300,000 
limit  does  not  include  any  writedown 
received  in  bankruptcy,  debt  settlement 
or  conservation  easements.  The  $300,000 
limit  is  subject  to  the  one-time  limit  of 
this  paragraph.  For  example,  if  a 
borrower  receives  a  writedown  of  less 


than  $300,000  on  a  new  application  in  a 
nonbankruptcy  situation,  the  borrower 
will  not  be  eligible  for  another 
writedown  or  buyout  in  any  amount 
thereafter. 

(v)  The  borrower  must  have  acted  in 
good  faith  as  defined  in  §  1951.906  of 
this  subpart. 

(vi)  Prior  to  the  buyout  at  NRV,  the 
borrower  who  has  real  estate  security 
must,  as  a  condition  of  the  sale,  enter 
into  a  written  recapture  agreement 
covering  all  real  estate  security. 
Borrowers  who  applied  for  Primary  and 
Preservation  Loan  Service  Programs 
before  November  28. 1990,  will  execute 
exhibit  C  of  this  subpart.  “Net  Recovery 
Buyout  Recapture  Agreement,"  for  a 
term  of  2  years.  Borrowers  who 
submitted  new  applications  will  execute 
exhibit  C-1  of  this  subpart,  “Net 
Recovery  Buyout  Recapture 
Agreement."  for  a  term  of  10  years. 

(vii)  The  County  Supervisor  will 
process  the  net  recovery  buyout 
payment  to  the  borrower’s  loan 
accounts  on  Form  FmHA  451-2, 
“Schedule  of  Remittance,”  as  a 
miscellaneous  collection  and  will  input 
the  information  to  establish  an  equity 
record  via  the  FmHA  field  office 
computer  terminal  system. 

(viii)  A  new  mortgage  or  deed  of  trust 
will  be  taken  for  the  b^t  lien  obtainable 
on  the  real  estate  that  served  as  security 
for  the  FmHA  loans.  The  new  mortgage 
or  deed  of  trust  will  describe  exhibit  C 
or  C-1,  as  appropriate,  and  the  amount 
due  under  the  net  recovery  buyout 
recapture  agreement  The  new  mortgage 
or  deed  of  trust  will  secure  repayment  of 
the  net  recovery  buyout  recapture 
agreement. 

(ix)  The  old  mortgage  or  deed  of  trust 
will  be  released  in  accordance  with 
paragraph  (k)  of  this  section. 

(x)  The  County  Supervisor  will  obtain 
the  State  Director’s  authorization  for  the 
writeoff  of  the  debt  for  the  buyout  in 
accordance  with  paragraph  (h)(1)  of  this 
section  for  the  writedown  of  debt. 

(1)  Administrative  appeals  and 
negotiation  of  appraisals — (1)  Appeals. 
The  time  limit  for  the  borrower  to  pay 
FmHA  NRV  of  the  security  as  set  out  in 
paragraph  (h)(4)  of  this  section  will  start 
on  the  day  the  borrower  receives  the 
final  appeal  or  review  decision 
upholding  the  initial  decision.  Such 
appeal  decision  letter  will  be  sent  to  the 
borrower  by  the  hearing  officer  or 
review  officer  by  certified  mail,  return 
receipt  requested.  The  return  receipt  is 
to  be  sent  to  the  address  of  the  County 
Office  which  services  the  loans  by  the 
hearing  and/or  review  officer. 

(2)  Appeal  process,  (i)  If  the 
administrative  appeal  process  results  in 
a  determination  that  the  borrower  is 


eligible  for  Primary  Loan  Servicing,  the 
County  Supervisor  will  process  the 
request  pursuant  to  section  1900.59(d)  of 
subpart  B  of  part  1900  of  this  chapter  in 
accordance  with  the  appeal/review 
officer’s  decision  within  60  days  of 
receiving  the  decision.  The  information 
used  to  implement  the  appeal  officer’s 
decision  will  be  the  information  the 
appeal  officer  used  in  making  the 
decision  on  the  appeal  unless  stated 
otherwise  by  the  appeal  officer  in  the 
final  appeal  decision  letter.  In  cases  of 
debt  restructure  resulting  from  favorable 
decisions  on  appeals,  the  interest  rate 
will  be  the  lesser  of  the  current  rate  or 
the  original  note  rate  on  the  date  of  the 
closing  of  the  transaction.  However,  the  . 
debt  writedown  or  writeoff  can  never 
exceed  the  lifetime  limit  of  $300,000  in 
accordance  with  $  1951.909  of  this 
section.  If  implementation  of  the  appeal 
officer’s  decision  would  cause 
writedown  or  writeoff  of  more  than 
$300,000  because  of  interest  accrued 
after  the  adverse  decision,  the  County 
Supervisor  will  take  the  following  steps. 
The  interest  that  accrued  after  the 
adverse  decision  will  be  applied  to  the 
FmHA  debt  as  a  noncash  ci^it.  The 
time  period  covered  by  the  noncash 
credit  is  from  the  effective  date  on  the 
DALR$  printout  for  the  initial  adverse 
decision  to  the  date  of  closing  of  the 
transaction  unless  otherwise  specified 
by  the  appeal  officer.  The  noncash 
credit  will  be  applied  to  the  accrued 
interest  for  this  time  period  for  each 
loan  affected  by  the  transaction.  The 
County  Supervisor  will  notify  the 
Finance  Office  of  the  noncash  credit  in 
accordance  with  the  ADPS  manual. 

(ii)  If  the  administrative  appeal 
process  results  in  a  determination  that 
the  borrower  is  ineligible  for  Primary 
Loan  Servicing,  the  borrower  will  be 
sent  exhibit  K  and  attachment  1  of  this 
subpart,  advising  the  borrower  of 
FmHA’s  intent  to  continue  processing 
the  application  for  Preservation  Loan 
Service  Programs,  as  set  forth  in 
§  1951.911  of  this  subpart,  and  any 
application  for  debt  settlement  that  may 
have  been  submitted  in  accordance  with 
subpart  B  of  part  1956  of  this  chapter.  If 
the  borrower  does  not  return  attachment 
1  of  exhibit  K  of  this  subpart  within  15 
days  of  the  date  that  exhibit  K  of  this 
subpart  is  sent  the  County  Supervisor 
will  continue  to  process  the  borrower’s 
request.  The  account  will  not  be 
accelerated  or  foreclosure  will  not 
continue  until  the  borrower  has  the 
opportunity  to  appeal  any  denial  of  the 
Preservation  Loan  Service  and  any  Debt 
Settlement  request.  If  the  borrower 
returns  attachment  1  of  exhibit  K  of  this 
subpart  within  15  days  of  the  date 
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exhibit  K  of  this  subpart  is  sent,  the 
account  will  be  accelerated  or 
foreclosure  will  proceed  in  accordance 
with  1 1955.15  of  subpart  A  of  part  1955 
of  this  chapter.  When  the  account  is 
accelerated  the  borrower  will  not  be 
considered  for  further  loan  assistance 
under  §  1941.14  of  subpart  A  of  part  1941 
of  this  chapter. 

(3)  Appraisal  appeals,  (i)  If  a  borrower 
appeals  the  current  market  appraisal 
completed  by  FmHA,  the  borrower  may 
obtain  an  appraisal  by  an  independent 
appraiser  selected  from  a  list  of  three 
names  provided  by  the  FmHA  County 
Supervisor.  A  borrower  who  submitted  a 
new  application  may  appeal  the  FmHA 
appraisal  if  the  borrower  has  not 
previously  negotiated  the  appraisal 
under  paragraph  (i)(4)  of  this  section. 

The  appeal  may  be  requested  by 
checking  the  appropriate  block  on 
attachments  6-A  of  exhibit  A  or 
attachment  2  of  exhibit  F  of  this  subpart. 
The  borrower  may  appeal  the  current 
market  appraisal,  and/or  the  denial  of 
other  issues  of  Primary  Loan  Service 
Programs  in  which  the  appraisal,  as  part 
of  the  NRV  calculation,  is  relevant.  The 
cost  of  the  independent  appraisal  must 
be  paid  by  the  borrower.  If  possible,  the 
borrower  should  submit  a  copy  of  the 
independent  appraisal  to  the  FmHA 
County  Supervisor  and  the  hearing 
officer  prior  to  the  appeal  hearing.  The 
borrower  will  have  access  to  the  case 
file  as  set  forth  in  §  1900.56(a)(2)  of 
subpart  B  of  part  1900  of  this  chapter 
and  may  request  a  copy  of  the  FmHA 
appraisal.  The  independent  appraisal 
will  be  considered  by  the  appeal  officer. 
For  those  States  that  have  mandatory 
certiHcation/licensing  requirements,  the 
independent  appraiser  must  be  a  State 
certified  general  appraiser. 

(ii)  For  those  States  that  have 
voluntary  certification/licensing 
requirements  not  later  than  December 
31, 1992,  the  independent  appraiser  must 
be  a  State  certified  general  appraiser  in 
accordance  with  FIRREA.  Until  that 
time,  the  independent  appraiser  must 
meet  at  least  one  of  the  following 
qualifications  as  determined  by  the 
FmHA  County  Supervisor: 

(A)  Certification  by  a  National  or 
State  Appraisal  Society; 

(B)  If  a  certified  appraiser  is  not 
available,  the  appraiser  may  be  one  who 
meets  the  criteria  for  certification  in  a 
National  or  State  appraisal  society;  or 

(C)  The  appraiser  has  recent,  relevant 
documented  appraisal  experience  or 
training,  or  other  factors  clearly 
establishing  the  appraiser’s 
qualifications. 

(iii)  The  appraisal  report  also  must 
conform  to  subpart  A  of  part  1809  of  this 
chapter  (FmHA  Instruction  422.1 


available  in  any  FmHA  office)  for  real 
estate  and  Form  FmHA  422.1  for 
chattels. 

(iv)  If  either  the  County  Supervisor  or 
the  borrower  discover  any  mathematical 
or  property  description  errors  in  the 
appraisal  prior  to  or  at  the  time  of  the 
review  and  comparison  of  the  appraisals 
the  necessary  corrections  may  be  made 
if  they  both  agree  to  the  corrections  and 
initial  the  corrections.  Either  the  County 
Supervisor  or  the  borrower,  depending 
upon  who  discovers  the  error,  must 
contact  the  other  one  for  a  meeting  to 
approve  the  corrections. 

(v)  If  the  FmHA's  appraisal  and  the 
borrower’s  independent  appraisal  vary 
in  value  by  not  more  than  five  percent, 
the  borrower  must  select  the  appraisal 
he  or  she  wants  FmHA  to  use  for  the 
request  for  servicing  under  this  subpart. 
This  will  be  the  final  appraisal.  It  cannot 
be  appealed. 

(4)  Negotiation  appraisals.  A 
borrower  who  submits  a  new 
application  may  object  to  an  FmHA 
appraisal  used  to  make  a  favorable  or 
unfavorable  restructuring  decision  by 
requesting  to  negotiate  the  appraisal. 
Negotiation  of  appraisals  is  offered  in 
exhibits  E  and  F  of  this  subpart  as 
discussed  in  subsection  (h)  of  this 
section.  Such  borrower  may  negotiate 
the  FmHA  appraisal  only  one  time.  All 
appraisals  used  in  the  negotiations  must 
reflect  the  value  of  the  property  as  of  the 
same  timeframe  of  the  FmHA  initial 
appraisal.  If  either  the  County 
Supervisor  or  the  borrower  discover  any 
mathematical  or  property  description 
errors  in  the  appraisal  prior  to  or  at  the 
time  of  the  review  and  comparison  of 
the  appraisals  the  necessary  corrections 
may  be  made  if  they  both  agree  to  the 
corrections  and  initial  the  corrections. 
Either  the  County  Supervisor  or  the 
borrower,  depending  upon  who 
discovers  the  error,  must  contact  the 
other  one  for  a  meeting  to  approve  the 
corrections. 

(i)  The  borrower  can  request  the  list  of 
independent  appraisers  from  the  County 
Supervisor  on  attachment  2  of  exhibits  E 
and  F  of  this  subpart.  The  borrower  has 
30  days  after  requesting  negotiation  to 
provide  FmHA  with  a  copy  of  his  or  her 
independent  appraisal.  The  borrower 
must  pay  for  this  independent  appraisal. 
The  independent  appraiser  does  not 
need  to  be  on  FmHA's  list  of  qualified 
appraisers.  The  borrower’s  independent 
appraiser  and  appraisal  report,  however, 
must  meet  the  qualifications  described 
in  paragraph  (i)(3)(ii)  of  this  section.  If 
the  FmHA’s  appraisal  and  the 
borrower’s  independent  appraisal  vary 
in  value  by  not  more  than  five  percent, 
the  borrower  must  select  the  appraisal 
he  or  she  wants  to  use  for  the  request 


for  servicing  under  this  subpart.  This  is 
the  final  appraisal.  It  cannot  be  further 
negotiated  or  appealed. 

(ii)  After  receiving  the  borrower’s 
independent  appraisal,  the  FmHA 
County  Supervisor  will  give  the 
borrower  a  list  of  qualified,  independent 
appraisers  from  which  to  select  an 
appraiser  for  the  third  appraisal  if  the 
borrower’s  independent  appraisal 
differs  from  the  FmHA  appraisal  by 
more  than  five  percent.  "The  borrower 
will  select  one  appraiser  from  the  FmHA 
approved  list  of  qualified  appraisers  to 
conduct  the  third  appraisal.  The 
appraiser  cannot  be  the  same  appraiser 
that  conducted  either  the  FmHA 
appraisal  or  the  borrower’s  independent 
appraisal.  The  appraiser  also  must  meet 
the  qualifications  set  out  in  paragraph 
(i)(3)  of  this  section.  The  borrower,  the 
appraiser  and  the  FmHA  County 
Supervisor  will  complete  and  sign  the 
Appraisal  Agreement  (attachment  3  of 
exhibit  F  of  this  subpart).  The  appraiser 
will  be  sent  a  copy  of  the  appraisal 
standards.  FmHA  Instructions  422.1  for 
real  estate  and  Form  FmHA  440-21  for 
chattels.  The  borrower  will  submit  to  the 
County  Supervisor  the  original  or  a  copy 
of  the  third  appraisal  and  its 
attachments  and  the  appraiser’s  bill. 

The  FmHA  payment  will  be  processed 
for  FmHA’s  one-half  share  of  the  cost  as 
a  nonrecoverable  cost  in  accordance 
with  the  provisions  of  FmHA  Instruction 
2024-P  (available  in  any  FmHA  office). 
The  borrower  is  responsible  for  paying 
the  appraiser  directly  the  remaining  one- 
half  of  the  cost  of  the  appraisal. 

(iii)  Following  the  completion  of  the 
third  appraisal,  the  three  appraisals  (the 
FmHA  appraisal,  the  borrower’s 
independent  appraisal  and  the  third 
appraisal  done  for  negotiation)  will  be 
compared  by  the  County  Supervisor. 

The  two  appraisals  that  are  the  closest 
in  value  will  be  averaged  by  the  County 
Supervisor.  These  appraisals  may  be 
reviewed  by  the  borrower,  if  requested, 
and  the  average  value  will  become  the 
final  appraised  value.  If  the  borrower  or 
the  County  Supervisor  discover  any 
mathematical  or  property  description 
errors  in  the  appraisals  at  the  time  of  the 
review,  the  necessary  corrections  may 
be  made  in  accordance  with  paragraph 
(i)(3)  of  this  section. 

(j)  Processing  of  writedown. 

Borrowers  who  are  eligible  for  Primary 
Loan  Service  Programs  with  writedown 
will  have  their  loans  rescheduled  or 
reamortized  in  accordance  with  this 
subpart.  All  loan  servicing  actions 
approved  in  connection  with  the 
writedown  must  take  place 
simultaneously.  The  borrower  and 
County  Supervisor  will  complete  exhibit 
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D  to  this  subpart,  “Shared  Appreciation 
Agreement.”  Exhibit  D  provides  for 
recapture  as  specified  in  §  1951.914  of 
this  subpart  of  a  portion  of  any 
appreciation  in  the  value  of  the  real 
property  securing  the  debt  remaining 
after  the  writedown.  The  FmHA  DALR$ 
computer  program  will  be  used  to 
determine  the  notes  to  be  written  down. 

(1)  A  separate  Form  FmHA  1940-17, 
“Promissory  Note,"  will  be  used  for  each 
note  or  assumption  agreement  being 
reamortized. 

(2)  A  Form  FmHA  1940-17  will  be 
completed,  signed,  and  distributed  as 
provided  in  the  FMI. 

(3)  The  loan  servicing  action  date  of 
approval  is  also  the  date  that  will  be 
inserted  on  the  rescheduled  or 
reamortized  Form  FmHA  1940-17  in 
accordance  with  the  provisions  in  the 
ADPS  manual  when  establishing  an 
equity  record. 

(4)  A  Form  FmHA  1940-17  may  be 
processed  provided  the  County  Office 
has  possession  of  the  original  note  being 
reamortized.  If  the  County  Office  does 
not  have  possession  of  the  original  note, 
the  County  Supervisor  will  ask  the 
FmHA  Finance  Office  to  return  the 
original  note  so  that  it  is  in  the  County 
Office  before  Form  FmHA  1940-17  is 
processed. 

(5)  The  FmHA  field  office  will  process 
the  reamortization  or  consolidation  via 
the  FmHA  field  office  computer  terminal 
system  in  accordance  with  Form  FmHA 
1940-17,  and  complete  exhibit  D  of  this 
subpart. 

(6)  The  original  (old)  note(s)  will  be 
marked  “Rescheduled  or  Reamortized 
with  Writedown  Debt"  and  stapled  to 
the  new  rescheduled  or  reamortized 
promissory  note(s)  and  will  be  filed  in 
the  promissory  note  file  in  the  operation 
file.  Copies  for  the  borrower(s)  case  file 
should  be  marked  and  stapled  the  same 
and  filed  in  position  2  of  the  case  file.  If 
a  transfer  is  involved,  assumption 
agreement(s)  will  be  marked  and 
stapled  with  the  note(s)  and  copies  will 
be  filed  as  indicated  above. 

(7)  A  lien  will  be  taken  on  assets  in 
accordance  with  §  1951.910  of  this 
subpart. 

(k)  Real  estate  liens.  If  the  writedown 
of  the  borrower’s  real  estate  debt  results 
in  all  debts  to  FmHA  being  written 
down.  FmHA  real  estate  liens  will  be 
maintained  and  will  not  be  subordinated 
to  increase  the  amount  of  the  prior  liens 
during  the  shared  appreciation  period. 
Shared  appreciation  agreements  will  be 
serviced  in  accordance  with  §  1951.914 
of  this  subpart.  Upon  payment  by  the 
borrower  of  net  recovery  in  a  buyout, 
the  original  mortgage  or  deed  of  trust 
will  be  released  on  real  estate  for  the 
FmHA  loans  bought  out.  The  notes  will 


be  marked  “Satisfied  at  Net  Recovery 
Value”  and  returned  to  the  debtor  or  the 
debtor’s  legal  representative.  Net 
recovery  buyout  recapture  agreements 
will  be  serviced  in  accordance  with 
§  1951.913  of  this  subpart. 

(l)  Non-real  estate  liens.  If  a 
borrower’s  FmHA  loan(s)  were  not 
secured  by  real  estate,  there  will  be  no 
recapture  and  the  borrower  will  not  be 
required  to  enter  into  a  recapture 
agreement.  Upon  payment  by  the 
borrower  of  the  NRV  in  a  buyout,  the 
original  security  instruments  will  be 
released  on  chattel  security  for  the 
FmHA  loans  bought  out.  These  notes 
will  be  marked  “Satisfied  at  Net 
Recovery  Value”  and  returned  to  the 
debtor  or  the  debtor’s  legal 
representative. 

(m)  Notes.  Notes  evidencing  debts 
written  off  as  a  result  of  Primary 
Servicing  debt  writedown  or  buyout  at 
NRV  will  be  returned  to  the  debtor  or  to 
the  debtor’s  legal  representative.  The 
notes  will  be  returned  at  the  end  of  any 
recapture  period.  If  there  is  no  recapture 
period,  the  notes  will  be  returned  when 
the  County  Office  verifies  that  the 
transaction  has  been  recorded  in  the 
Finance  Office.  For  a  buyout,  the 
original  and  copies  of  the  notes  will  be 
marked  “Satisfied  by  Approved  Net 
Recovery  Buyout.”  For  writedown,  the 
original  and  copies  of  the  notes  will  be 
marked  “Satisfied  by  Approved  Debt 
Writedown.”  If  a  note  is  only  partially 
written-down,  the  note  will  be  returned 
to  the  debtor  or  debtor’s  legal 
representative  when  the  note  is  paid  in 
full.  ’The  original  and  copies  of  such 
notes  will  be  marked  “Satisfied  by 
Approved  Partial  Writedown.” 

§  1951.910  Consideration  of  borrower’s 
other  assets  for  NEW  APPLICATIONS. 

If  the  County  Supervisor  finds  that  a 
delinquent  borrower  has  other  assets 
that  are  not  serving  as  collateral  for  the 
FmHA  debt,  the  County  Supervisor  will 
determine  if  the  assets  are  nonessential 
assets  as  defined  in  §  1951.906  of  this 
subpart. 

(a)  Nonessential  assets.  The  net 
recovery  value  (NRV)  of  nonessential 
assets  must  be  considered  when  the 
borrower’s  application  is  processed  for 
loan  servicing  in  accordance  with  this 
subpart.  FmHA  will  not  write  down  or 
write  off  any  debt  or  portion  of  a  debt 
that  could  be  paid  by  liquidation  of 
nonessential  assets,  or  by  payment  of 
the  loan  value  of  the  assets  that  could 
be  received  from  non-FmHA  sources. 
The  loan  value  of  the  assets  will  be 
considered  as  the  same  as  the  NRV  of 
the  assets. 

(1)  Determining  the  value  of 
nonessential  assets.  The  NRV  of  the 


nonessential  assets  is  the  market  value 
less  any  prior  liens  and  any  selling  costs 
which  may  include  such  items  as  taxes 
due.  commissions  and  advertising  costs. 
The  determination  of  NRV  of 
nonessential  assets  does  NOT  include  a 
deduction  for  carrying  the  property  in 
FmHA  inventory.  The  market  value  of 
the  nonessential  assets  must  be 
estimated  by  a  current  appraisal  in 
accordance  with  subpart  A  of  part  1809 
of  this  chapter  (FmHA  Instruction  422.1. 
available  in  any  FmHA  office)  for  real 
estate  property,  and  on  Form  FmHA 
440-21.  "Appraisal  of  Chattel  Property." 
(available  in  any  FmHA  office)  for 
chattels.  If  the  borrower  disagrees  with 
the  FmHA  appraisal,  the  borrower  may 
request  a  negotiated  appraisal  or  appeal 
in  accordance  with  §  1951.909(i)  of  this 
subpart. 

(2)  Eligibility.  If  the  NRV  of  the 
nonessential  assets  is  sufficient  to  bring 
the  delinquent  FmHA  account  current, 
the  borrower  is  not  eligible  for  primary 
loan  servicing  including  buyout  in 
accordance  with  this  subpart.  The 
borrower,  instead,  will  be  sent 
attachments  5-A  and  6-A  of  exhibit  A  of 
this  subpart.  The  County  Supervisor  will 
indicate  the  values  of  both  the  NRV  of 
nonessential  assets  and  FmHA  security 
on  attachment  5-A.  The  borrower’s 
nonessential  assets  and  their  NRVs  also 
will  be  listed  on  attachment  5-A.  The 
borrower  will  have  90  days  to  bring  the 
FmHA  account  current  from  the  date  of 
the  receipt  of  attachments  5-A  and  6-A. 
If  the  borrower  does  not  pay  current 
within  this  time  period,  the  account  will 
be  accelerated  after  all  appeal  rights 
have  been  exhausted.  If  the  NRV  of  the 
nonessential  assets  is  not  sufficient  to 
bring  the  FmHA  account  current,  then 
the  nonessential  assets  will  be 
considered  as  set  out  in  paragraph  (a)(3) 
of  this  section. 

(3)  Inclusion  in  NRV.  If  the  NRV  of 
the  nonessential  assets  is  not  sufficient 
to  bring  the  FmHA  account  current,  then 
FmHA  will  add  the  NRV  of  these  assets 
to  the  NRV  of  the  FmHA  collateral 
according  to  §  1951.909(f)  of  this 
subpart.  FmHA  will  encourage,  but  not 
require  the  borrower  to  liquidate  those 
nonessential  assets  and  apply  the 
proceeds  to  his/her  outstanding  debts.  If 
the  borrower  liquidates  the  nonessential 
assets,  or  obtains  a  loan  against  the 
equity  in  such  assets,  and  pays  FmHA 
the  NRV  of  the  nonessential  assets 
within  45  days  of  receiving  exhibit  E  or 
F  of  this  subpart,  as  appropriate,  the 
payment  will  be  subtracted  from  the 
FmHA  debt  and  then  FmHA  will 
recalculate  the  debt  restructuring 
without  considering  the  NRV  of  the 
nonessential  assets.  If  the  borrower 
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does  not  sell  these  assets,  FmHA  will 
include  their  NRV  in  calculating  the 
debt  restructuring  and  take  a  lien  on  the 
assets  at  the  time  of  closing  the 
restructured  loan. 

(b)  Lien  on  certain  assets.  Delinquent 
borrowers  must  pledge  certain  assets, 
essential  and  nonessential, 
unencumbered  to  FmHA  as  security  in 
accordance  with  S  1943.19  of  subpart  A 
of  part  1943.  §  1941.19  of  subpart  A  of 
part  1941  and  §  1945.164  of  subpart  D  of 
part  1945  of  this  chapter  at  the  time 
FmHA  loans  are  restructured.  These 
assets  will  be  considered  as  additional 
security  for  the  loans  as  well  as  the 
shared  appreciation  agreement.  The 
value  of  the  essential  assets  will  not  be 
included  in  the  NRV  calculation  to 
determine  restructure.  The  FmHA  lien 
will  be  taken  only  at  the  time  of  closing 
the  restructured  FmHA  loans. 

§1951.911  PreservatkMi  Loan  Service 
Prof^ama. 

(a)  Leaseback /buyback.  This  section 
contains  the  policies  and  procedures 
pertaining  to  the  FP  Leaseback/Buyback 
Program.  The  FP  Leaseback/Buyback 
Program  will  permit  the  previous  owner 
of  real  farm  and  ranch  property, 
including  any  off-farm  principal 
residence  of  the  former  operator,  which 
was  security  for  an  FP  loan(s)  to  have 
the  first  opportunity  to  lease  or  purchase 
the  leaseback/buyback  property  from 
FmHA.  If  FmHA  has  only  chattel 
property  the  as  security,  preservation 
servicing  will  not  be  offered.  In  addition, 
any  off-farm  residence(s)  of  the  former 
borrowerfs)  and/or  ownerfs),  who  is  not 
the  operatorfs)  of  the  farm  or  ranch 
property,  is  not  considered  leaseback/ 
buyback  property.  If  the  previous  owner 
is  not  interested  in  leasing  or  purchasing 
the  property,  preference  for  leaseback/ 
buyback  will  be  given  to  the  spouse  or 
child  of  the  previous  owner  who  are 
actively  engaged  in  farming  (if  the 
previous  owner  was  an  individual);  and 
entity  members  (if  the  previous  owner  is 
an  entity  that  is  composed  exclusively 
of  members  of  the  same  family)  who  are 
actively  engaged  in  farming;  and  after 
them  to  the  immediate  previous  family- 
size  operator  (lessee).  CONACT 
property  that  is  acquired  on  or  after 
January  6, 1988,  that  secured  an  FmHA 
loan  will  be  considered  for  leaseback/ 
buyback  under  this  section.  CONACT 
property  acquired  prior  to  January  6, 
1988.  will  also  be  considered  under  this 
section,  but  only  if  the  former  owner/ 
previous  operator  was  not  advised  of  his 
or  her  leaseback/buyback  rights  under 
FmllA's  previous  leaseback/buyback 
regulation.  If  there  is  a  conflict  between 
leaseback/buyback  and  FmHA’s 
Homestead  Protection  Program,  priority 


will  be  given  to  the  application  for 
homestead  protection  with  respect  to 
the  lease  of  the  borrower's  principal 
dwelling.  The  same  application  may  be 
considered  for  both  leaseback/buyback 
and  homestead  protection  if  requested. 
The  applicant  can  obtain  homestead 
protection  under  the  Homestead 
Protection  Program  and  the  balance  of 
the  farm  under  the  Leaseback/Buyback 
Program.  The  authorities  contained  in 
this  section  supplement  subparts  A,  B 
and  C  of  part  1955  of  this  chapter  and 
provide  information  that  is  necessary  to 
administer  the  Leaseback/Buyback 
Program.  Inventory  property  which  is 
located  within  the  boundaries  of  an 
Indian  reservation  of  a  Federally 
recognized  Indian  Tribe  and  the 
previous  owner  is  a  member  of  the 
Indian  Tribe  that  has  jurisdiction  over 
the  reservation  in  which  such  real  estate 
is  located  is  treated  differently  than  real 
property  located  outside  a  reservation. 
See  §  1955.66(d)  of  subpart  B  of  part 
1955  of  this  chapter  for  further  details. 

(1)  Notification.  In  those  instances 
where  the  applicable  notice  is  sent 
certified  mail,  and  the  certiHed  mail  is 
not  accepted  by  the  borrower,  the 
County  Supervisor  will  immediately 
send  the  documents  from  the  certified 
mail  package  to  the  borrower’s  last 
known  address,  first  class  mail.  The 
appropriate  response  time  will 
commence  3  days  following  the  date  of 
mailing. 

(i)  When  a  borrower(s)  becomes  at 
least  30  days  behind  schedule  on  an 
FmHA  loan(s),  the  borrower  will  be  sent 
exhibit  A  with  attachments  1  and  2  of 
this  subpart.  The  sending  of  this  exhibit 
and  attachments  will  be  the  notice  to 
the  borrower  of  the  availability  of 
Primary  and  Preservation  Loan  Service. 
If  a  feasible  plan  for  restructuring  the 
borrower’s  debt  cannot  be  developed 
using  Primary  Loan  Service  Programs, 
the  borrower  will  be  notified  of 
Preservation  Loan  Service  Programs  and 
other  servicing  options  by  sending 
attachments  5  and  6  or  5-A  and  6-A  of 
exhibit  A  of  this  subpart,  as  applicable. 
If  a  borrower  requests  an  appeal  and  the 
adverse  decision  is  not  overturned,  the 
borrower  does  not  request  an  appeal,  or 
fails  to  pay  FmHA  the  net  recovery 
value  of  the  property,  the  borrower  will 
be  advised  by  use  of  exhibit  K  with 
attachment  1  of  this  subpart  that  FmHA 
will  continue  with  the  processing  of 
Preservation  Loan  Service  Programs,  if 
applicable,  unless  the  borrower  returns 
attachment  1  of  exhibit  K  within  15  days 
of  the  date  of  the  exhibit. 

(ii)  When  FmHA  acquires  real  farm 
and  ranch  property,  including  the 
principal  residence  of  the  former 


operator,  which  secured  an  FP  loan,  the 
former  owner  will  be  sent  exhibit  O  of 
this  subpart  within  30  days  from  the 
date  of  acquisition.  The  former  owner 
has  180  days  from  the  date  FmHA 
acquired  the  real  farm  and  ranch 
property,  including  any  off-the-farm 
principal  residence  of  the  former 
operator,  to  apply  for  leaseback/ 
buyback,  unless  State  laws  provide  for  a 
longer  period.  The  exhibit  will  be  sent 
certified  mail,  return  receipt  requested. 

If  the  former  borrower/ owner  entered 
into  a  leaseback/buyback  agreement 
(exhibit  N  of  this  subpart)  prior  to 
FmHA  acquisition  of  the  real  property, 
and  such  agreement  has  not  terminated, 
exhibit  O  will  not  be  sent.  The 
notiHcation  letter  to  an  owner  who  is  an 
individual  will  inform  the  owner  that  if 
the  owner  is  not  interested  in 
leaseback/buyback,  the  owner’s  spouse 
or  child,  if  actively  engaged  in  farming, 
may  be  eligible  for  leaseback/buyback. 

If  the  farm  or  ranch  was  owned  by  an 
entity,  the  stockholders  or  partners  of 
which  are  exclusively  members  of  the 
same  family,  the  notification  letter  will 
inform  the  owner  that  if  the  owner  is  not 
interested  in  leaseback/buyback,  the 
entity  members  who  are  actively 
engaged  in  farming  may  be  eligible  for 
leaseback/buyback.  It  will  be  the 
responsibility  of  the  owner  to  inform  his 
or  her  spouse  and/or  children  or  the 
entity  members  about  their  possible 
participation  in  the  leaseback/buyback 
program  and  that  they  must  notify  the 
County  Supervisor  of  their  intent  to 
participate  in  the  leaseback/buyback 
program  within  190  days  from  the  date 
of  acquisition  unless  State  redemption 
laws  prescribe  a  longer  period.  The 
notiHcation  letter  sent  to  the  previous 
owner  will  also  request  the  previous 
owner  to  notify  the  County  Supervisor  if 
the  security  was  operated  by  a  lessee  at 
the  time  it  was  taken  into  inventory  and. 
if  so,  to  notify  the  County  Supervisor  of 
the  name  and  address  of  that  lessee.  If 
the  farm  property  is  located  within  an 
Indian  Reservation,  and  the  former 
owner  is  a  member  of  such  Indian  tribe, 
the  Indian  Tribe  will  be  notified  of  the 
potential  availability  of  the  farm 
property  for  lease  or  purchase  by 
sending  exhibit  B  of  subpart  B  of  part 
1955  of  this  chapter.  The  Indian  tribe 
will  be  notified  at  the  same  time  as  the 
previous  owner, 

(iii)  If  the  previous  owner  provides 
FmHA  with  the  name  of  the  immediate 
previous  operator  (lessee),  or  if  the 
County  Supervisor  is  aware  that  the 
property  was  leased  by  the  owner  and 
knows  the  name  and  address  of  such 
immediate  previous  operator  (lessee), 
the  operator  will  be  notified  of 
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leaseback/buyback  by  use  of  exhibit  P 
of  this  subpart.  This  letter  will  be  sent 
certified  mail,  return  receipt  requested. 
The  County  Supervisor  will  send  exhibit 
P  of  this  subpart  to  the  operator  (lessee) 
within  30  days  after  the  190-day  period 
or  applicable  period  under  State 
redemption  laws  has  expired.  The 
County  Supervisor,  however,  may  notify 
the  operator  (lessee]  prior  to  the  190-day 
period  after  acquisition  of  the  property 
or  applicable  period  under  State 
redemption  laws  if  the  previous  owner, 
spouse  and  all  children  (if  the  former 
owner  was  an  individual),  and  entity 
members  (if  the  former  owner  was  an 
entity)  inform  the  County  Supervisor,  in 
writing,  that  they  are  not  interested  in 
purchasing  or  leasing  the  property.  The 
operator  (lessee)  will  be  given  30  days 
from  the  date  he  or  she  is  notified  about 
leaseback/buyback  to  notify  the  County 
Supervisor,  in  writing,  of  their  intent  to 
participate  in  leaseback/buyback. 

(iv)  The  rights  regarding  the  lease  or 
purchase  of  property  provided  by  this 
section  and  accorded  a  person  or  entity 
described  above  may  be  freely  and 
knowingly  waived  by  such  person  or 
entity.  Exhibit  Q  of  this  subpart  will  be 
used  by  each  person  or  entity  that 
wishes  to  waive  their  rights  to 
leaseback/buyback. 

(2)  Priority,  (i)  FmHA  shall  give 
priority  for  the  Leaseback/Buyback 
Program  in  the  following  order: 

Priority  1. — ^The  immediate  previous  owner 
of  the  acquired  property. 

Priority  2. — If  actively  engaged  in  farming: 

a.  The  spouse  or  child  of  the  previous 
owner  if  the  previous  owner  was  an 
individual: 

b.  If  the  previous  owner  was  an  entity,  to 
the  entity  members  of  the  corporation, 
partnership,  joint  operation  or  cooperative. 

Priority  3. — ^The  immediate  previous  family- 
size  farm  operator  of  the  security.  (If  the  farm 
property  is  located  within  an  Indian 
Reservation  and  the  former  owner  is  a 
member  of  such  tribe,  see  §  1955.66(d]  of 
Subpart  B  of  Part  1955  of  this  chapter  for 
leaseback/buyback  rights  of  the  Tribe.) 

(ii)  Within  each  of  the  foregoing 
priorities,  if  there  is  more  than  one 
individual  eligible  for  leaseback/ 
buyback  in  any  category  who  has 
indicated  an  intention,  in  writing,  to  the 
County  Supervisor  to  participate  in  the 
leaseback/buyback  program  {e.g.,  one 
individual  wants  to  purchase  and  the 
other  individual  wants  to  rent),  priority 
within  the  category  will  be  given  to  an 
individual  who  wants  to  purchase  all 
the  leaseback/buyback  property,  either 
for  cash  or  by  credit  sale.  There  is  no 
preference  for  a  cash  sale  over  a  credit 
sale.  If  there  are  two  or  more  individuals 
in  the  same  priority  category  who  are 
eligible  for  leaseback/buyback  who 


both  want  to  purchase  (or  to  lease  if  no 
one  wants  to  purchase),  the  County 
Committee  will  make  the  selection  of 
the  lessee  and/or  purchaser  by  lot  by 
placing  the  names  in  a  receptacle  and 
drawing  names  sequentially.  Drawn 
offers  will  be  numbered  and  those 
drawn  after  the  first  drawn  offer  will  be 
held  as  back-up  offers  pending  sale  to 
the  successful  offeror.  The  random 
selection  of  the  County  Committee  is  not 
an  appealable  item  for  those  individuals 
that  are  not  the  successful  lessee  and/or 
purchaser. 

(iii)  If  there  are  individuals  in  different 
priority  categories  who  inform  the 
County  Supervisor,  in  writing,  of  their 
intention  to  participate  in  the 
leaseback/buyback  program,  the  County 
Supervisor  will  first  consider  the 
eligibility  for  leaseback/buyback  of 
individuals  in  the  highest  priority  in 
which  there  is  interest  before 
considering  individuals  in  the  lower 
priority.  If  an  individual  in  a  higher 
priority  is  eligible,  the  individuals  in  the 
lower  priority  will  be  notified  by  the 
County  Supervisor  that  an  individual 
with  higher  priority  has  been  selected. 
This  is  not  an  appealable  item. 

(iv)  The  inventory  property  will  not  be 
leased  or  sold  until  any  appeals  are 
exhausted. 

(v)  The  rights  afforded  individuals 
under  the  Leaseback/Buyback  Program 
will  only  be  offered  once  after  the 
property  comes  into  FmHA  inventory.  If 
a  previous  owner,  previous  owner’s 
spouse  or  child,  an  entity  member  (if  the 
previous  owner  was  an  entity  held 
exclusively  by  members  of  the  same 
family),  or  immediate  previous  family- 
size  operator  (lessee]  leases  the 
property  and  does  not  exercise  the 
option  to  purchase  and  the  lease 
terminates,  no  other  individuals  will  be 
offered  the  property  under  the 
Leaseback/Buyback  Program.  These 
individuals,  however,  may  lease  or 
purchase  the  property  when  it  becomes 
available  for  lease  or  sale  in  accordance 
with  subparts  B  and  C  of  part  1955  of 
this  chapter. 

(3)  Receiving  applications,  (i) 
Borrowers  who  return  attachment  2  of 
exhibit  A  of  this  subpart  and  a 
completed  application  as  outlined  in 
§  1951.907(f)  of  this  subpart  will  have 
their  applications  processed  for  Primary 
Loan  Service  Programs  before 
considering  the  application  for 
leaseback/buyback.  The  County 
Supervisor  will  automatically  consider 
the  borrower  for  Preservation  Loan 
Service  Programs  if  the  use  of  Primary 
Loan  Service  Programs  will  not  allow 
the  borrower  to  develop  a  feasible  plan 
of  operation. 


(ii)  Borrowers  who  return  attachment 
2  of  exhibit  A  of  this  subpart  must  also 
be  the  owners  of  the  real  property  to  be 
considered  for  leaseback/buyback.  Such 
borrowers  will  also  be  advised  by 
attachment  5  or  5-A  of  exhibit  A  of  this 
subpart,  as  appropriate,  of  the 
availability  of  Preservation  Loan  Service 
Programs. 

(iii)  Former  owners  who  wish  to  make 
application  for  leaseback/buyback  must 
make  application  within  180  days  or 
applicable  period  under  State 
redemption  law  after  the  date  FmHA 
acquires  the  property.  Such  application 
will  be  made  as  outlined  in  §  1951.907(f) 
of  this  subpart. 

(iv)  The  spouse  or  child  of  a  former 
owner  or  entity  members  must  make 
application  for  leaseback/buyback 
within  190  days  or  applicable  period 
under  State  redemption  laws  after  the 
date  FmHA  acquires  the  property.  Such 
application  will  be  made  as  outlined  in 
§  1951.907(f)  of  this  subpart. 

(v)  Operators  must  make  application 
for  leaseback/buyback  within  30  days  of 
receipt  of  exhibit  N  of  this  subpart.  Such 
application  must  be  made  as  outlined  in 
§  1951.907(f)  of  this  subpart. 

(4)  Eligibility.  The  County  Supervisor 
will  determine  the  applicant's  eligibility. 

(i)  Any  applicant  for  leaseback/ 
buyback  who  either  (1)  first  applied  for 
primary  servicing  on  or  after  November 
28, 1990,  or  (2)  first  applied  for 
leaseback/buyback  on  or  after 
November  28, 1990,  without  first 
applying  for  primary  servicing,  and  who 
is  also  the  borrower/former  owner,  must 
have  acted  in  good  faith  as  defined  in 
§  1951.906  of  this  subpart. 

(A)  If  a  good  faith  determination  has 
already  been  made  in  connection  with 
the  borrower/ former  borrower’s  request 
for  primary  servicing  of  his  or  her  loan 
pursuant  to  the  definition  in  §  1951.906 
of  this  subpart,  such  determination  will 
be  binding  on  the  borrower/former 
borrower’s  request  for  leaseback/ 
buyback.  In  such  case  of  a  denial  of 
leaseback/buyback  when  the  borrower/ 
former  borrower  had  previously  been 
denied  primary  loan  servicing  because 
of  a  determination  that  the  borrower/ 
former  borrower  has  not  acted  in  good 
faith,  the  denial  of  leaseback/buyback 
will  not  be  appealable.  NOTE;  If  the 
lack  of  good  faith  determination  was 
made  prior  to  November  28, 1990.  for 
primary  servicing,  which  was  based  on 
the  sole  fact  that  the  borrower  disposed 
of  normal  income  security  before 
October  14. 1988,  without  FmHA 
consent,  and  it  has  been  determined  the 
proceeds  were  used  for  essential 
household  and  farm  operating  expenses 
of  which  the  borrower  would  have  been 
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entitled  to  a  release  of  income  proceeds 
in  accordance  with  §  1962.17(b)(2)(iii] 
and  exhibit  E  of  subpart  A  of  part  1962 
of  this  chapter,  such  a  lack  of  good  faith 
determination  will  not  be  binding  for  a 
leaseback/buyback  application  filed  on 
or  after  November  28, 1990. 

(B)  If  the  borrower/ former  borrower 
had  not  previously  been  considered  for 
primary  servicing  and  no  good  faith 
determination  had  been  previously 
made,  then  the  County  Supervisor  will 
initially  determine  if  the  borrower/ 
former  borrower  acted  in  good  faith,  as 
defined  in  §  1951.906  of  this  subpart. 
Disposal  of  normal  income  security  prior 
to  October  14, 1988,  without  FmHA’s 
consent  will  not  constitute  a  lack  of 
good  faith  if  the  proceeds  were  used  to 
pay  essential  household  and  farm 
operating  expenses  and  the  borrower 
would  have  been  entitled  to  a  release  of 
income  proceeds  in  accordance  with 
§  1962.17(b)(2)(iii)  and  exhibit  E  of 
subpart  A  of  part  1962  of  this  chapter. 

(ii)  The  previous  owner  is  the 
individual(s)  or  entity  that  held  fee  title 
to  the  property  at  the  time  FmHA 
acquir^  the  property.  The  previous 
owner,  as  an  applicant  for  leaseback/ 
buyback,  may  be  an  operator  of  larger 
than  a  family-size  farm  and  may  be  a 
different  individual  or  entity  than  the 
former  borrower,  but  the  owner  must 
have  pledged  the  farm  as  security  for  a 
CONACT  loan. 

(iii)  The  spouse  and  child  of  the 
previous  owner  (if  the  previous  owner 
was  an  individual)  are  next  on  the 
priority  list.  Child  includes  the  son  or 
daughter  of  a  previous  owner  of 
property  that  has  been  acquired  by 
FmHA  and  who  is  of  legal  age  to  enter 
into  a  binding  contract.  The  spouse  and/ 
or  any  child  who  apply  for  leaseback/ 
buyback  must  have  been  actively 
engaged  in  fanning  at  the  time  of 
application  for  leaseback/buyback.  The 
applicant  may  be  an  operator  of  larger 
than  a  family-size  farm. 

(iv)  Entity  members  (if  the  previous 
owner  was  an  entity)  must  be  members 
of  the  entity  which  is  owned  exclusively 
by  members  of  the  same  family  and 
must  have  been  actively  engaged  in 
farming  at  the  time  of  application  for 
leaseback/buyback.  Ths  applicant  may 
be  an  operator  of  larger  than  a  family- 
size  farm. 

(v)  Previous  operator  must  have  been 
the  operator  (lessee)  of  the  farm 
property  at  the  time  FmHA  acquired  the 
farm  property  from  the  former  owner 
(lessor)  and  be  an  operator  of  not  larger 
than  a  family-size  farm  after  execution 
of  any  lease  or  purchase  agreement.  The 
applicant  does  not  need  to  be  an  FmHA 
borrower. 


(vi)  All  applicants  must  meet  the 
application  requirements  of  paragraph 
(a)(3)  of  this  section. 

(vii)  Except  as  provided  in 

§  1951.911(a)(2)  (ii)  and  (iii),  if  the 
County  Supervisor  determines  that  the 
applicant  is  not  eligible  for  leaseback/ 
buyback,  the  applicant  will  be  advised 
of  appeal  rights  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 

(5)  Processing  applications  prior  to 
acquisition  of  property. 

(i)  An  owner  may  apply  for 
leaseback/buyback  and/or  homestead 
protection  at  any  time  before  FmHA 
acquires  the  owner’s  property,  provided 
that  an  application  for  pre-acquisition 
leaseback/buyback  will  not  prevent 
FmHA’s  continued  processing  of  an 
acceleration  or  foreclosure  of  the 
account  All  applications  made  for  pre¬ 
acquisition  leaseback/buyback  must  be 
in  writing.  If  application  is  made  for 
both  leaseback/buyback  and  homestead 
protection,  consideration  will  be  given 
to  both  options  and  the  borrower  will  be 
notified  of  both  decisions 
simultaneously.  Concurrently  with  the 
execution  of  the  pre-acquisition 
Leaseback/Buyback  Agreement  the 
borrower  will  deliver  a  completed  Form 
FmHA  1955-1  to  FmHA.  The  Leaseback/ 
Buyback  Agreement  is  subject  to  the 
provisions  of  subpart  A  of  part  1955  of 
this  chapter.  If  FmHA  acquires  title  to 
the  leaseback/buyback  property  during 
the  processing  of  a  preacquisition 
leaseback/buyback  agreement 
processing  of  the  agreement  will  be 
terminated  and  the  owner  will  be  given 
leaseback/buyback  rights  pursuant  to 
paragraph  (a)(l)(ii)  of  this  section. 

(A)  If  the  owner  has  requested 
leaseback,  the  County  Supervisor  will 
determine  if  the  owner  can  fulfill  the 
terms  and  conditions  of  the  lease.  If  the 
County  Supervisor  determines  that  the 
owner  cannot  fulfill  the  terms  and 
conditions  of  the  lease  and/or  the  owner 
fails  to  submit  the  information  requested 
on  exhibit  K  of  this  subpart  within  15 
days  of  the  date  which  appears  on 
exhibit  K,  leaseback  will  be  denied,  and 
appeal  rights  will  be  given  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  If  the  County  Supervisor 
determines  that  the  owner  can  fulfill  the 
terms  and  conditions  of  the  lease,  the 
County  Supervisor  and  the  owner  will 
enter  into  a  Leaseback/Buyback 
Agreement  (exhibit  N  of  this  subpart)  to 
lease  the  property  to  the  owner  if  and 
when  FmHA  acquires  title.  ’The  lease 
will  contain  an  option  to  purchase  the 
property.  A  copy  of  Form  FmHA  1955- 
20,  “Lease  of  Real  Property,”  will  be 
attached  to  the  agreement  as  an  exhibit. 
The  agreement  will  provide  that  FmHA’s 
obligation  to  enter  into  a  lease/sale  of 


the  property  is  contingent  on  FmHA 
acquiring  fee  title  to  the  property.  The 
agreement  will  contain  a  provision  that 
if  the  lease/sale  does  not  close  within  2 
years  from  the  date  of  the  agreement, 
the  agreement  (and  FmHA’s  obligation 
to  lease /sell)  will  end. 

(B)  If  the  owner  has  requested 
buyback  of  the  property  as  a  credit  sale 
on  eligible  rates  and  terms,  the  Coimty 
Committee  will  determine  the  owner’s 
eligibility  in  accordance  with  subpart  A 
of  part  1943  of  this  chapter  and  the 
County  Supervisor  will  determine  the 
feasibility  of  the  proposed  operation 
before  entering  into  the  Leaseback/ 
Buyback  Agreement.  If  the  Coimty 
Committee  determines  that  the  owner  is 
not  eligible  or  the  County  Supervisor 
determines  that  the  owner’s  proposed 
operation  and  purchase  is  not  feasible, 
and/or  the  owner  fails  to  submit  the 
information  requested  on  exhibit  K  of 
this  subpart  within  15  days  of  the  date 
which  appears  on  exhibit  K,  and 
buyback  is  denied,  appeal  rights  will  be 
given  in  accordance  with  subpart  B  of 
part  1900  of  this  chapter.  If  the  County 
Committee  determines  the  owner  is 
eligible  for  a  credit  sale  on  eligible  rates 
and  terms  and  the  County  Supervisor 
determines  that  the  owner’s  proposed 
operation  and  purchase  is  feasible,  the 
County  Supervisor  will  enter  into  a 
conditional  credit  sale  with  the  owner. 
The  following  conditions  will  be 
inserted  on  Form  FmHA  1955-45, 
“Standard  Sales  Contract — Sale  of  Real 
Property  by  the  United  States”: 

“FmHA’s  obligation  to  close  the  sale 
is  contingent  on  its  acquiring  title  to  the 
security  within  2  years  from  the  date  of 
the  agreement.  FmHA's  obligations  are 
contingent  on  the  owner  meeting 
FmHA’s  credit  sale  criteria  for  eligible 
rates  and  terms,  creditworthiness  and 
repayment  ability  at  the  time  the  credit 
sale  is  ready  to  close.” 

(C)  If  the  owner  has  requested 
buyback  of  the  property  as  a  credit  sale 
on  ineligible  rates  and  terms,  the  County 
Supervisor  will  determine  eligibility  and 
feasibility  before  entering  into  the 
Leaseback/Buyback  Agreement.  If  the 
County  Supervisor  determines  that  the 
owner  is  not  eligible,  that  the  purchase 
is  not  feasible,  and/or  the  owner  fails  to 
submit  the  information  requested  on 
exhibit  K  of  this  subpart,  buyback  will 
be  denied,  and  appeal  rights  will  be 
given  in  accordance  wnth  subpart  B  of 
part  1900  of  this  chapter.  If  the  County 
Supervisor  determines  that  the  owner  is 
eligible  for  a  credit  sale  on  ineligible 
rates  and  terms,  when  the  security  is 
taken  into  inventory,  the  County 
Supervisor  will  enter  into  a  conditional 
credit  sale  with  the  owner,  ’The 
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following  conditions  will  be  inserted  on 
Form  FmHA  1955-45: 

“FmHA’s  obligation  to  close  the  sale 
is  contingent  on  its  acquiring  title  to  the 
security  within  2  years  from  the  date  of 
the  agreement.  FmHA's  obligations  are 
contingent  on  the  owner  meeting 
FmHA’s  credit  sale  criteria  for 
creditworthiness  and  repayment  ability 
at  the  time  the  credit  sale  is  ready  to 
close.  The  credit  sale  will  close  as  soon 
as  possible  after  FmHA  acquires  title  to 
the  security  and  any  other  contingencies 
are  satisfied.” 

(D)  If  the  owner  has  requested 
buyback  of  the  property  by  paying  cash, 
the  County  Supervisor  will  enter  into 
Form  FmHA  1955-45  with  the  owner 
subject  to  the  following  contingency 
which  will  be  inserted  in  Form  FmHA 
19.55-45:  “FmHA’s  obligation  to  close  the 
sale  is  contingent  on  its  acquiring  title  to 
the  property  within  2  years  from  the 
date  of  the  agreement.” 

(E)  in  the  event  FtnHA  is  not  able  to 
obtain  title  to  the  property  upon  the 
signing  of  the  Leaseback/Buyback 
Agreement,  the  borrower  is  unwilling  to 
voluntarily  convey  the  property  and/or 
FmHA  determines  it  is  unable  to  accept 
a  voluntary  conveyance,  FmHA  will 
continue  with  the  acceleration  of  the 
indebtedness  and  foreclosure  of  the 
property.  The  Leaseback /Buyback 
Agreement  does  not  obligate  FmHA  to 
take  the  property  into  FmHA  inventory 
if  it  is  not  in  FmHA’s  financial  interest 
to  do  so. 

(ii)  If  the  owner  has  requested 
leaseback/buyback  of  the  real  property, 
FmHA  may,  as  a  part  of  an  agreement, 
permit  the  owner  to  voluntarily  convey 
the  real  property  and  chattels  to  FmHA 
and  immediately  lease  or  credit  sale  the 
real  property  back  to  the  former  owner. 
FmHA  may  sell  all  the  chattel  property 
back  to  the  foimer  owner  on  credit  in 
accordance  with  §  1955.124  of  subpart  C 
of  part  1955  of  this  chapter.  These 
agreements  are  subject  to  the  following 
items  being  concluded  before 
completing  any  transaction: 

(A)  Based  on  the  maricet  value  of  the 
property  and  FmHA’s  potential  recovery 
value,  it  is  determined  to  be  in  the 
Government’s  best  interest  to  acquire 
title  to  the  property.  Exhibit  G  of  subpart 
A  of  part  1955  of  this  chapter  will  be 
used  to  determine  if  it  is  in  the 
Government’s  best  financial  interest  to 
accept  the  voluntary  conveyance; 

(B)  Any  remaining  debt  after 
conveyance  of  the  chattel  and  of  real 
estate  property  will  be  debt  settled  in 
accordance  with  subpart  B  of  part  1956 
of  this  chapter; 

(C)  The  County  Committee  must 
determine  that  the  former  owr»er  is 


eligible  for  any  proposed  credit  sale  on 
eligible  rates  and  terms; 

(D)  The  County  Supervisor  must 
determine  that  the  former  owner  has 
repayment  ability  and  creditworthiness 
for  a  credit  sale  or  sufficient  experience, 
management  skills,  and  financial 
resources  to  assure  a  reasonable 
prospect  of  success  in  the  farming 
operation  for  leaseback;  and 

(E)  If  the  property  contains  wetlands, 
floodplains,  and/or  highly  erodible  land, 
necessary  deed  restrictions  will  be 
placed  on  the  property  as  set  forth  in 
exhibit  M  of  subpart  G  of  part  1940  of 
this  chapter  and  subparts  B  and  C  of 
part  1955  of  this  chapter. 

(iii)  All  conveyances  of  fee  title  and/ 
or  a  leasehold  interest,  which  involves  a 
voluntary  conveyance,  leaseback/ 
buyback  and/or  homestead  protection 
will  be  executed  simultaneously. 

(6)  Processing  leaseback  requests. 

The  applicant  must  furnish  the 
necessary  financial  information  as  set 
forth  in  §  1951.907(f)  of  this  subpart,  to 
assist  the  County  Supervisor  in 
determining  if  a  feasible  plan  of 
operation  can  be  developed.  If  the 
County  Supervisor  determines  the 
applicant  can  meet  the  terms  of  the 
lease  and  has  sufficient  experience, 
management  skills  and  financial 
resources  to  assure  a  reasonable 
prospect  of  success  in  the  farming 
operations,  the  County  Supervisor  may 
approve  the  lease  on  Form  FmHA  1955- 
20. 

(i)  The  term  of  the  lease  may  be  from 
1  to  5  years.  The  lessee  will  select  the 
term  of  the  lease.  Leases  may  be  for 
cash  or  crop  share.  If  the  lessee  is  able 
to  pay  the  cash  lease  payment  at  the 
time  the  lease  is  executed,  a  feasible 
plan  is  not  required. 

(ii)  All  leases  under  the  leaseback/ 
buyback  program  will  contain  an  option 
to  purchase.  Terms  of  the  option  will  be 
set  forth  as  part  of  the  lease  as  a  special 
stipulation  in  accordance  with  the  FMl 
for  Form  FmHA  1955-20.  The  purchase 
price  (option  price)  will  be  the  appraised 
market  value  at  the  time  the  option  is 
exercised  as  set  forth  in  subpart  A  of 
part  1809  of  this  chapter  (FmHA 
Instruction  422.1)  and  supported  by  a 
current  appraisal  on  Form  FmHA  422-1, 
“Appraisal  Report — Farm  Tract.”  The 
option  to  purchase  may  be  exercised 
any  time  during  the  terra  of  the  lease. 

All  options  expire  when  the  lease  ends. 

(iii)  Leaseback  property  will  be  leased 
for  an  amount  equal  to  that  for  which 
similar  properties  in  the  area  are  being 
leased  or  rented  (market  rent).  In  no 
case  will  inventory  property  be  leased 
for  a  token  amount.  The  County 
Supervisor  will  make  a  survey  of  lease 
amounts  of  farms  in  the  immediate  area 


with  similar  soils,  capabilities  and 
income.  The  amount  of  the  rental  will  be 
determined  by  the  County  Supervisor. 
Prior  to  entering  into  a  Leaseback/ 
Buyback  Agreement,  the  County 
Supervisor  will  advise  the  applicant,  by 
letter,  of  the  rent  amount.  If  the 
leaseback  applicant  disagrees  with  the 
proposed  rental,  the  applicant  can 
appeal  in  accordance  with  subpart  B  of 
part  1900  of  this  chapter. 

(iv)  The  lease  payments  will  not  be 
applied  toward  the  purchase  price. 

(7)  Processing  buyback  request  The 
applicant  must  fiimish  the  necessary 
financial  information  in  accordance  with 
§  1951.907(f)  of  this  subpart  to  assist  the 
County  Supervisor  in  determining  if  the 
applicant  can  meet  the  terms  of  any 
purchase  agreement.  If  the  applicant  has 
requested  the  property  to  be  financed 
with  a  credit  sale,  a  determination  will 
need  to  be  made  if  the  applicant  has 
sufficient  experience,  management  skills 
and  financial  resources  to  assure  a 
reasonable  prospect  of  success. 

(i)  Title  clearance  and  loan  closing 
will  be  handled  in  accordance  with 
subpart  B  of  part  1927  of  this  chapter 
and  the  terms  specified  in  Form  FmHA 
1955-^9. 

(ii)  The  purchase  price  will  be  the 
appraised  market  value  as  set  forth  in 
subpart  A  of  part  1809  of  this  chapter 
(FmHA  Instruction  422.1)  and  supported 
by  a  current  appraisal  on  Form  FmHA 
422-1. 

(iii)  The  property  will  be  offered  on 
eligible  terms  (if  the  purchaser  is  eligible 
in  accordance  with  subpart  A  of  part 
1943  of  this  chapter)  and  a  credit  sale 
processed  in  accordance  with  subpart  C 
of  part  1955  of  this  chapter  or  on 
ineligible  terms  of  not  less  than  ten 
percent  (10%)  downpayment  with  the 
remaining  balance  amortized  over  a 
period  not  to  exceed  25  years.  The 
interest  rate  will  be  the  current  rate  set 
forth  in  exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  ofBce). 

(iv)  If  the  purchaser  is  an  eligible 
applicant  (in  accordance  with  subpart  A 
of  part  1943  of  this  chapter)  and  the 
value  of  the  property  is  greater  than 
$200,000,  the  property  may  be  financed 
with  a  $200,000  credit  sale  on  eligible 
terms  and  the  remainder  with  the 
applicant’s  own  resources  and/or  with 
participating  credit  as  set  forth  in 
subpart  A  of  part  1943  of  this  chapter,  if 
this  value  of  the  farm  property  is  greater 
than  $200,000  and  the  eligible  applicant 
is  NOT  able  to  arrange  the  necessary 
financing  for  the  balance  over  $200,000, 
FmHA  may  finance  the  purchase  of  the 
property  with  a  credit  sale  on  ineligible 
terms  of  not  less  than  ten  percent  (10%) 
downpayment  with  the  remaining 
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balance  amortized  over  a  period  not  to 
exceed  25  years.  A  credit  sale  on  eligible 
terms  and  the  remaining  balance  on 
ineligible  terms  will  NOT  be  made  to  the 
same  applicant  to  purchase  farm 
property. 

(8)  Special  provisions.  The  County 
Supervisor  must  take  into  consideration 
the  following  provisions: 

(i)  The  rights  afforded  an  individual  or 
entity  under  FmHA's  Leaseback/ 
Buyback  program  are  for  the  total  farm 
property.  Farm  property  will  not  be 
subdivided  for  lease  or  purchase  for 
such  persons  or  entity.  If  the  property  is 
larger  than  a  family-size  farm,  and  no 
person  or  entity  exercises  leaseback/ 
buyback  rights,  the  property  will  then  be 
subdivided  and  sold  in  accordance  with 
subpart  C  of  part  1955  of  this  chapter. 

(ii)  If  the  inventory  property  selected 
for  leaseback/buyback  is  subject  to 
homestead  protection  rights  by  someone 
other  than  the  selected  individual, 
FmHA's  obligation  to  enter  into  the 
lease  or  close  the  sale  will  be  contingent 
on  FmHA's  prior  compliance  with  all 
local  laws,  ordinances  and  regulations, 
if  any,  governing  the  subdivision  of  land. 
The  homestead  protection  property  must 
be  a  separate  parcel.  The  homestead 
protection  property  will  be  excluded 
from  the  leaseback/buyback  property.  If 
necessary,  FmHA  will  grant  and/or 
retain  for  the  beneHt  of  adjoining 
property,  reasonable  easements  for 
ingress,  egress,  utilities,  water  rights, 
etc: 

(iii)  If  the  property  contains  lands  that 
are  wetlands  and/or  floodplains,  the 
prospective  lessee  or  purchaser  will  be 
informed  by  FmHA  of  its  presence  and 
location,  along  with  the  USDA 
restrictions  regarding  its  use,  as  set  forth 
in  exhibit  M  of  subpart  G  of  part  1940  of 
this  chapter  and  subparts  B  and  C  of 
part  1955  of  this  chapter.  The  provisions 
of  a  purchase  agreement  or  a  lease 
agreement  for  farm  inventory  property 
that  is  “highly  erodible  land,”  as 
determined  by  the  Soil  Conservation 
Service  (SCS),  must  contain,  as 
requirements  of  the  lease  or  sale, 
conservation  practices  specified  by  the 
SCS  and  approved  by  FmHA  as  a 
condition  of  the  lease  or  sale.  If  the  land 
is  under  an  Agricultural  Stabilization 
and  Conservation  Service  (ASCS) 
Conservation  Reserve  Program  (CRP) 
contract  the  purchaser/lessee  shall 
assume  the  CRP  contract.  This 
requirement  shall  be  included  as  a 
provision  in  all  leases  or  sale  documents 
entered  into  pursuant  to  the  Leaseback/ 
Buyback  Program; 

(iv)  In  the  event  of  any  conflict 
between  any  provisions  of  the  FmHA 
Leaseback/Buyback  Program,  as 
outlined  in  this  section  and  any 


provisions  of  State  law  providing  a  right 
of  first  refusal  to  the  owner  of  farmland 
or  the  operator  of  a  farm  before  the  sale 
or  lease  of  land  to  any  other  person, 
such  provision  of  the  State  law  shall 
prevail  State  supplements  will  be 
prepared  with  the  assistance  of  OGC  as 
necessary,  to  provide  guidance  to  FmHA 
officials  as  to  how  to  comply  with  the 
State  laws.  State  supplements  will  be 
submitted  to  the  National  Ofhce  for 
post-approval  in  accordance  with  FmHA 
Instruction  2006-B  (available  in  any 
FmHA  office); 

(v)  Failure  to  make  lease  payments  as 
scheduled  or  to  maintain  the  property  in 
good  condition  shall  constitute  cause  for 
the  termination  of  all  rights  of  the  lessee 
to  possession  and  occupancy  of  the  farm 
property  under  this  section.  As  soon  as 

a  lease  payment  is  delinquent,  the  lessee 
will  be  notified  in  writing  that  if  the 
payment  is  not  received  within  30  days 
from  the  date  of  the  notiHcation,  the 
lease  and  all  rights  of  the  lessee  to 
possession  and  occupancy  of  the 
property,  including  the  right  to  exercise 
the  option  to  purchase,  will  be 
terminated.  Likewise,  for  crop  share 
leases  where  the  lessee  fails  to  provide 
accurate  records  of  production,  the 
lessee  will  be  advised  in  writing  that 
such  records  must  be  provided  to  FmHA 
within  30  days,  otherwise  the  lease  will 
be  terminated.  If  the  crop  production 
records  are  not  furnished  or  the  past  due 
lease  payment  is  not  received  within  the 
30  days,  the  County  Supervisor  will 
notify  the  lessee  in  writing  of  the 
termination  of  the  lease  and  option  and 
give  the  lessee  the  opportunity  to  appeal 
the  decision  pursuant  to  subpart  B  of 
part  1900  of  this  chapter.  The  lessee  may 
continue  to  occupy  die  property  under 
the  terms  of  the  lease  during  an  appeal 
of  the  termination  decision.  FmHA  will 
comply  with  all  applicable  State  and 
local  laws  governing  eviction  from  the 
property; 

(vi)  Denial  of  applications  for  or 
disputes  over  terms  and  conditions  of  a 
lease  or  purchase  agreement  under  the 
Leaseback/Buyback  Program,  are 
appealable  pursuant  to  subpart  B  of  part 
1900  of  this  chapter.  Disputes  over 
appraisals  for  leaseback/buyback  will 
be  handled  in  accordance  with 

§  1951.909  (i)(3)  or  (i)(4]  of  this  subpart, 
as  applicable,  and  §  1900.53(c)  of 
subpart  B  of  part  1900  of  this  chapter,  as 
applicable:  and 

(vii)  For  additional  guidance  on  the 
acquisition,  management  and  sale  of 
inventory  farm  property  (CONACT 
property),  the  County  Supervisor  should 
refer  to  subparts  A,  B  and  C  of  part  1955 
of  this  chapter. 

(b)  Homestead  protection.  This 
paragraph  contains  the  policies  and 


procedures  pertaining  to  the  FP 
Homestead  Protection  Program.  The 
Homestead  Protection  Program  is  a 
“Preservation  Loan  Service  Program”  as 
set  forth  in  this  subpart.  A  borrower  or 
former  borrower  who  had  or  has  an  FP 
loan  secured  by  the  real  property 
containing  the  dwelling  owned  by  the 
borrower  and  used  as  the  borrower's 
principal  residence  may  apply  for 
homestead  protection  before  or  after 
FmHA  acquires  the  property.  Farm  real 
property  that  is  in  FmHA  inventory  as  of 
the  effective  date  of  this  regulation  or  is 
acquired  in  the  future  that  secured  a  FP 
loan  to  individuals  or  entities  will  be 
considered  for  homestead  protection  as 
set  forth  in  this  subpart.  If  there  is  a 
conflict  between  applicants  for 
leaseback/buyback  (see  S  1951.911(a)) 
and  homestead  protection,  priority  will 
be  given  to  the  application  for 
homestead  protection.  An  applicant  can 
apply  for  both  homestead  protection  and 
leaseback/buyback  at  the  same  time. 

The  applicant  can  obtain  the  homestead 
protection  property  under  the 
Homestead  Protection  Program  and  the 
balance  of  the  farm  under  the 
Leaseback/Buyback  Program. 

(1)  Purpose.  The  purpose  of  the 
Homestead  Protection  Program  is  to 
permit  a  borrower  or  former  borrower 
who  is  eligible  for  homestead  protection 
to  retain  their  dwelling  through  a  lease 
and/or  purchase.  Such  lease  and/or 
purchase  could  permit  a  borrower  or 
former  borrower  to  have  a  home  which 
could  be  a  headquarters  which  could 
provide  an  opportunity  to  continue  to 
farm  and  reestablish  a  feasible  farming 
operation. 

(2)  Notification  and  processing.  When 
a  borrower(s)  becomes  at  least  30  days 
delinquent  on  an  FmHA  loan(s),  the 
borrower(8)  will  be  sent  exhibit  A  with 
attachments  1  and  2  of  this  subpart. 
Sending  of  this  exhibit  and  attachments 
will  be  the  notice  to  the  borrower  of  the 
availability  of  Primary  and  Preservation 
Loan  Service.  If  a  feasible  plan  for 
restructuring  the  borrower's  debt  cannot 
be  developed  using  Primary  Loan 
Service  Programs,  the  borrower  will  be 
notiHed  of  Preservation  Service 
Programs  and  other  servicing  options  by 
sending  attachments  5  and  6,  or  5-A  and 
6-A,  of  exhibit  A  of  this  subpart,  as 
applicable.  If  the  borrower  requests  an 
appeal  and  the  adverse  decision  is  not 
overturned,  the  borrower  does  not 
request  an  appeal  or  fails  to  pay  FmHA 
the  net  recovery  value  of  the  property, 
the  borrower  will  be  advised  by  the  use 
of  exhibit  K  with  attachment  1  of  this 
subpart,  that  FmHA  will  continue  with 
the  processing  of  Preservation  Service 
Programs,  if  applicable.  A  borrower  who 
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desires  to  apply  will  request  homestead 
protection  in  accordance  with  the 
provisions  of  §  1951.907  of  this  subpart 
before  the  property  is  acquired  and 
paragraph  (b}(2}(iii)  of  this  section  after 
the  property  is  acquired.  A  borrower 
who  desires  to  participate  in  the 
program  must  request  homestead 
protection  by  applying  in  accordance 
with  §  1951.907(^  of  this  subpart  or 
paragraph  (b)(2)(iii)  of  this  section.  A 
borrower  who  meets  the  eligibility 
requirements  in  paragraph  (b)(3l  of  this 
section  will  be  permitted  to  retain 
possession  of  the  homestead  in 
accordance  with  paragraph  (b)(2)(ii)  of 
this  section  before  title  is  acquired  or 
under  a  lease  with  an  option  to  purchase 
after  title  to  the  property  is  acquired. 

(i)  General  (A)  The  homestead 
protection  property  will  include  the 
borrower’s  principal  residence  and  not 
more  than  10  acres  of  adjoining  land 
that  is  used  to  maintain  the  borrower’s 
family  and  a  reasonable  number  of  farm 
service  buildings  located  on  land 
adjoining  the  residence  which  are  useful 
to  the  occupants  of  the  dwelling. 

(B)  The  County  Supervisor  will  review 
the  terrower’s  proposed  homestead 
protection  property  and  will  make  a 
physical  inspection  of  the  property,  if 
necessary.  If  the  County  Supervisor  does 
not  agree  with  the  proposed  shape  or 
size  of  the  property,  the  County 
Supervisor  and  borrower  will  agree  on 
an  alternate  size  and  shape  for  the 
property. 

(C)  If  the  borrower  and  the  County 
Supervisor  cannot  agree  on  the 
proposed  shape  and  size  of  the  property, 
the  County  Supervisor  will  make  the 
determination.  The  borrower  may 
appeal  pursuant  to  subpart  B  of  part 
1900  of  this  chapter. 

(D)  When  the  size  and  shape  of  the 
property  is  agreed  upon  and  the 
borrower  has  been  found  eligible  by  the 
County  Supervisor,  the  County 
Supervisor  will  request  a  licensed 
surveyor  to  survey  the  property,  have  a 
legal  description  prepared,  and  mark  the 
property  lines  with  permanent  type 
markers. 

(E)  Appraisals  will  be  completed  in 
accordance  with  paragraphs  (b)(7)  and 
(b)(8)(ii)(B)  of  this  section. 

(ii)  Processing  homestead  protection 
before  FmHA  acquires  title.  (A)  A 
borrower  will  be  considered  for 
eligibility  for  homestead  protection 
when  it  is  determined  that  the  Primary 
Loan  Service  Programs  cannot  help. 
Exhibit  K  with  attachment  1  of  this 
subpart  will  be  sent  to  the  borrower. 
The  borrower  must  iiulicate  the 
buildings  and  land  to  be  included  in  the 
request  for  homestead  protection  in 
order  to  continue  the  processing  of  his/ 


her  application.  If  the  County  Supervisor 
determines  the  borrower  is  eligible  for 
homestead  protection,  the  County 
Supervisor  and  the  borrower  will  enter 
into  a  Homestead  Protection  Program 
Agreement  (exhibit  L  of  this  subpart)  to 
lease  the  Homestead  Protection  property 
to  the  borrower  if  and  when  PmHA 
acquires  title.  A  copy  of  Form  PmHA 
1955-20,  "Lease  of  Real  Property."  will 
be  attached  to  the  agreement  as  an 
exhibit. 

(B)  Concurrently  with  the  execution  of 
the  preacquisition  Homestead  Protection 
Program  Agreement,  the  borrower  will 
deliver  a  completed  Form  FmHA  1955-1 
to  FmHA.  The  Homestead  Protection 
Program  Agreement  is  subject  to  the 
provisions  of  subpart  A  of  part  1955  of 
this  chapter,  if  FmHA  acquires  title  to 
the  homestead  protection  property 
during  the  processing  of  a  preac4)uisition 
Homestead  Protection  Agreement, 
processing  of  the  agreement  wilt  be 
terminated  and  the  owner  will  be  given 
homestead  protection  rights  pursuant  to 
paragraph  (b)(2)(iii)  of  this  section. 

(C)  FmHA’s  obligation  to  lease  the 
dwelling  to  the  borrower  will  also  be 
contingent  on  FmHA’s  prior  compliance 
with  all  State  and  local  laws,  ordinances 
and  regulations  governing  the 
subdivision  of  land.  The  Agreement  will 
contain  a  provision  that  if  FmHA  cannot 
satisfy  the  foregoing  ccmditions  within  2 
years  from  the  date  of  the  agreement, 
the  agreement  (and  PmHA's  obligation 
to  lease  with  option  to  purchase)  will 
terminate.  In  the  event  an  agreement  has 
been  entered  into,  but  title  to  the 
property  has  not  been  conveyed  to 
FmHA  (or  FtnHA  has  determined  it  is 
not  in  its  financial  interest  to  accept 
title),  FmHA  wiU  continue  with  the 
acceleration  and  foreclosure  of  the 
property.  It  is  not  the  intent  of  the  2-year 
term  of  the  agreement  to  limit  FmHA’s 
ability  to  foreclose  on  the  property 
provided  all  the  terms  of  the  agreement 
have  been  met  except  that  the  title  has 
not  been  conveyed  to  FmHA. 

(iii)  Application  for  homestead 
protection  after  FmHA  acquires  title. 
When  FmHA  acquires  title  to  the  farm 
property,  the  borrower  will  be  sent 
exhibit  M  of  this  subpart,  by  certified 
mail,  return  receipt  requested,  within  30 
days  from  the  acquisition  date.  The 
borrower  must  request  homestead 
protection  by  notifying  the  County 
Supervisor  in  writing  not  later  than  90 
days  after  FmHA  acquires  the  property. 
The  borrower  must  give  the  County 
Supervisor  the  information  set  forth  in 
S  1951.907  (f)  of  this  subpart  and 
indicate  the  buildings  and  land  to  be 
included  in  the  request  for  homestead 
protection. 


(iv)  Lease  with  option.  A  lease  with 
an  option  to  purchase  will  be  entered 
into  with  an  eligible  borrower  on  Form 
FmHA  1955-20  after  FmHA  acquires 
title  to  the  property.  Form  FmHA  1955- 
20  will  be  completed  in  accordance  with 
§  1951.911(b)(8)  and  the  FMl. 

(3)  Eligibility.  The  County  Supervisor 
will  make  the  determination  on 
eligibility.  In  order  to  qualify  for 
homestead  protection  the  borrower  must 
meet  the  following  eligibility 
requirements: 

(i)  An  applicant  for  Homestead 
Protection  must  be  an  individual 
borrower  who  was  personally  liable  for 
the  Farmer  Program  loan  that  was 
secured  in  part  by  the  Homestead 
Protection  property,  or  in  the  case  where 
a  non-borrower  owner  of  the  homestead 
protection  property  pledged  the  property 
to  secure  the  IT  loan,  the  owner  of  the 
property.  The  applicant  must  also  be  or 
have  been  the  owner  of  the  Homestead 
Protection  property.  The  Farmer 
Program  loan  could  have  been  made  to 
an  individual  or  to  an  entity,  as  long  as 
the  applicant  for  homestead  protection 
was  a  member  of  the  entity  and  was 
personally  liable  for  the  Fanner  Program 
loan.  A  member  of  an  entity  who  is  or 
was  personally  liable  for  a  Farmer 
Program  loan  that  is  or  was  secured  by 
the  homestead  protection  property  is 
considered  an  owner  for  homestead 
protection  piuposes  so  long  as  either  the 
member  of  the  entity  or  the  entity  itself 
held  fee  title  to  the  homestead 
protection  property: 

(ii)  When  more  than  one  member  of 
an  entity  was  personally  liable  for  a 
Farmer  Program  loan,  each  such  member 
who  possessed  and  occupied  a  separate 
dwelling  as  his  or  her  principal 
residence,  on  property  that  is  or  was 
security  for  a  Farmer  Program  loan,  may 
apply  separately  for  homestead 
protection  of  their  individual  dwellings; 

(iii)  The  applicant  and  any  spouse 
must  have  received  from  the  farming  or 
ranching  operations  gross  farm  income 
reasonably  commensurate  with  the  size 
and  location  of  the  farm  and  reasonably 
commensurate  with  local  agricultural 
conditions  (including  natural  and 
economic  conditions)  in  at  least  2 
calendar  years  during  the  6-year  period 
preceding  the  calendar  year  in  which  the 
application  is  made.  Farms  used  for 
comparison  purposes  must  be  farms  of 
similar  size,  type  of  operation  and 
locality.  For  the  purpose  of  this 
subparagraph  and  subparagraph  (iv) 
below,  income  from  farming  or  ranching 
operations  vwill  include  rent  paid  to  the 
borrower  by  a  lessee  of  agricultural  land 
during  any  period  in  which  the 
borrower,  due  to  circumstances  beyond 
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his  or  he  control,  such  as  economic, 
natural  disaster  or  health  problems,  was 
unable  to  actively  farm  that  property.  In 
determining  whether  or  not  the  gross 
farm  income  was  reasonably 
commensurate  with  the  farm  size  and 
location  and  local  agricultural 
conditions,  the  borrower's  records  will 
be  analyzed.  When  the  borrower  applies 
for  homestead  protection  the  borrower 
will  give  the  County  Supervisor  at  least 
2  calendar  years  of  records  of  planned 
and  actual  gross  farm  income  for  the  6- 
year  period  preceding  the  calendar  year 
in  which  the  application  is  made.  If  such 
records  do  not  exist,  they  may  be 
developed  by  the  applicant  and  County 
Supervisor  from  information  relating  to 
yields,  expenses  and  prices  found  in  the 
borrower’s  County  Office  case  file, 

ASCS  records  or  other  reliable  sources; 

(iv)  The  applicant  and  any  spouse 
must  have  received  from  the  farming  or 
ranching  operations  at  least  60  percent 
of  the  gross  annual  income  of  the 
borrower  and  any  spouse  of  the 
borrower  in  at  least  2  of  the  6  calendar 
years  preceding  the  calendar  year  in 
which  the  application  for  homestead 
protection  is  made; 

(v)  The  applicant  must  have 
continuously  occupied  the  homestead 
protection  property  during  the  6-year 
period  preceding  the  calendar  year  in 
which  ^e  application  is  made,  unless 
the  applicant  had  to  leave  the  property 
for  a  period  of  time  not  to  exceed  12 
months  diuing  the  6-year  period  due  to 
circumstances  beyond  the  borrower’s 
control,  such  as  illness,  employment  or 
conditions  that  made  the  dwelling 
uninhabitable;  and 

(vi)  The  applicant  must  have  sufficient 
income  to  make  rental  pajmients  for  the 
term  of  the  lease  and  the  ability  to 
maintain  t!  e  property  in  good  condition. 
The  appliL..nt  must  also  agree  to  all  the 
terms  and  conditions  set  forth  in 
paragraph  (b)(8)  of  this  section  and  in 
Form  FmHA  1955-20. 

(4)  Transfer  of  homestead  protection 
rights.  The  applicant’s  rights  to 
homestead  protection  and  rights  under 
the  Agreement  or  lease  entered  into 
pursuant  to  this  section  are  not 
transferable  or  assignable  by  the 
applicant  or  by  operation  of  law,  except 
that  in  the  case  of  death  or 
incompetency  of  the  applicant,  such 
rights  and  agreements  shall  be 
transferable  to  the  spouse  of  the 
applicant  if  the  spouse  agrees  to  comply 
with  the  terms  and  conditions  of  the 
lease  by  executing  a  new  lease  on  the 
same  terms  and  conditions. 

(5)  Appeal  rights.  If  the  County 
Supervisor  determines  that  the  applicant 
is  not  eligible  for  homestead  protection 
or  the  lease  is  terminated  because  the 


lessee  fails  to  make  lease  payments  as 
scheduled  or  to  maintain  the  property  in 
good  condition,  the  County  Supervisor 
will  notify  the  applicant  or  lessee  in 
writing  of  the  decision  and  give  the 
opportunity  to  appeal  in  accordance 
with  subpart  B  of  part  1900  of  this 
chapter.  The  property  will  not  be  leased 
or  sold  until  the  appeal  is  concluded.  If 
more  than  one  applicant  is  found 
eligible  for  homestead  protection,  but 
the  County  Supervisor  grants  homestead 
protection  to  only  one  applicant,  the 
successful  applicant  will  be  notified  that 
he  or  she  will  be  required  to  participate 
in  any  appeal  hearing  arising  out  of  the 
County  Supervisor’s  decision  or  lose  the 
right  to  seek  review  if  the  hearing  officer 
reverses  the  County  Supervisor’s 
decision  selecting  the  applicant  for 
homestead  protection. 

(6)  Property  requirements,  (i)  The 
proposed  homestead  protection  property 
tract  must  meet  all  requirements  for  the 
division  of  the  homestead  protection 
property  into  a  separate  legal  lot  as 
required  by  State  and  local  laws.  All 
environmental  considerations  required 
under  the  provisions  of  subpart  G  of  part 
1940  of  this  chapter  will  be  complied 
with. 

(ii)  Costs  for  a  survey,  legal 
description  or  other  service  needed  to 
establish,  appraise,  define  or  describe 
the  homestead  protection  property  as  a 
separate  tract,  will  be  paid  for  by 
FmHA.  Such  costs  will  be  handled  in 
accordance  with  §  2024.753(c)  of  FmHA 
Instruction  2024-P  (available  in  any 
FmHA  office).  No  repairs  or 
improvements  will  be  paid  for  by  FmHA 
except  as  provided  for  in  §  1955.64(a)  of 
subpart  B  of  part  1955  of  this  chapter. 

(iii)  If  necessary,  FmHA  will  grant 
and/or  retain  for  the  benefit  of  adjoining 
property  reasonable  easementfs)  for 
ingress,  egress  and  utilities,  water  rights, 
etc. 

(7)  Appraisal.  The  current  market 
value  of  the  homestead  protection 
property  shall  be  determined  by  an 
independent  appraisal  made  within  6 
months  from  the  date  of  the  borrower’s 
application  for  homestead  protection, 
'liie  applicant  will  select  an  independent 
real  estate  appraiser  from  a  list  of 
appraisers  approved  by  the  Coimty 
Supervisor. 

(i)  The  County  Supervisor  will 
develop  and  maintain,  in  the  Coimty 
Office  operational  file,  a  list  of 
independent  appraisers.  See 

§  1951.909(i)  (3)  and  (4)  of  this  subpart. 

(ii)  The  cost  of  such  an  appraisal  will 
be  handled  in  accordance  with 
paragraph  (b)(6)(ii)  of  this  section. 

(iii)  Independent  appraisals  are 
appealable. 


(8)  Terms  of  the  lease  and  exercising 
the  option,  (i)  All  leases  will  have  an 
option  to  purchase.  Any  reference  to  a 
lease  for  homestead  protection  purposes 
will  mean  a  lease  with  an  option  to 
purchase.  The  lease  will  be  offered  with 
an  option  to  purchase  on  Form  FmHA 
1955-20  and  will  be  for  a  period  of  not 
more  than  5  years  as  requested  by  the 
applicant.  A  lease  of  less  than  5  years 
may  be  extended,  but  not  beyond  5 
years  from  the  date  of  the  beginning  of 
the  term  of  the  original  lease. 

(A)  The  amount  of  the  rent  will  be 
based  upon  equivalent  rents  charged  for 
similar  residential  properties  in  the  area 
in  which  the  dwelling  is  located.  The 
County  Supervisor  will  document  in  the 
case  file  a  sufficient  number  of 
equivalent  rents  charged  in  the  area  for 
such  properties  to  support  the  lease 
amount. 

(B)  Lease  payments  will  be  retained 
by  the  Government  and  remitted  in 
accordance  with  FmHA  Instruction 
1951-B  (available  in  any  FmHA  office). 

(C)  Failure  to  make  lease  payments  as 
scheduled  or  to  maintain  the  property  in 
good  condition  shall  constitute  cause  for 
the  termination  of  all  rights  of  the  lessee 
to  possession  and  occupancy  of  the 
dwelling  retention  property  under  this 
section.  As  soon  as  a  lease  payment  is 
delinquent,  the  lessee  will  be  notified  in 
writing  that  if  the  payment  is  not 
received  within  30  days  from  the  date  of 
the  notification,  the  lease  and  all  rights 
of  the  lessee  to  possession  and 
occupancy  of  the  property  including  the 
right  to  exercise  the  option  to  purchase 
will  be  terminated.  The  County 
Supervisor  will  notify  the  lessee  in 
writing  of  the  termination  of  the  lease 
and  option  and  give  the  lessee  the 
opportunity  to  appeal  the  decision 
pursuant  to  Subpart  B  of  Part  1900  of 
this  chapter.  The  lessee  will  continue  to 
occupy  the  dwelling  under  the  terms  of 
the  lease  during  an  appeal  of  the 
termination  decision.  FmHA  will  comply 
with  all  applicable  State  and  local  laws 
governing  eviction  from  residential 
property. 

(D)  Any  interference  by  the  lessee 
with  the  Government’s  efforts  to  lease 
or  sell  the  remainder  of  farm  inventory 
property  shall  constitute  cause  for  the 
termination  of  all  rights  of  the  lessee  to 
possession  and  occupancy  of  the’ 
dwelling  and  property  including  the  right 
to  exercise  the  option  to  purchase.  This 
stipulation  will  be  added  to  the  lease. 
The  act  of  an  applicant  exercising  his  or 
her  rights  under  the  Leaseback/Buyback 
Program  is  not  considered  as  interfering 
with  the  Government’s  efforts  to  lease 
or  sell  the  property. 
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(ii)  Exercising  the  option  to  purchase. 

(A)  Tlie  lessee  may  exercise  the  option 
in  writing  at  any  time  prior  to  the 
expiration  of  the  lease  by  delivering  to 
the  FmHA  County  Supervisor  a  signed, 
written  statement  notifying  FmHA  that 
the  lessee  is  exercising  the  option  to 
purchase  the  property.  Failure  to 
exercise  the  option  within  the  lease 
period  will  end  the  lessee's  rights  under 
the  option  to  purchase. 

(B)  When  the  lessee  exercises  the 
option  in  the  lease  to  purchase  the 
property,  the  purchase  price  will  be  the 
current  market  value  of  the  homestead 
protection  property.  The  current  market 
value  will  be  determined  by  an 
appraisal  in  accordance  with  paragraph 
(b){7)  of  this  section  providing  the 
appraisal  is  not  more  than  1  year  old.  If 
the  appraisal  is  more  than  1  year  old, 
the  current  market  value  will  be 
determined  by  a  new  appraisal 
requested  in  accordance  with  paragraph 
(b)(7)  of  this  section. 

(C)  The  homestead  protection 
property  may  be  sold  for  cash  or 
hnanced  with  a  credit  sale.  At  the  time 
the  lessee  exercises  the  option  the 
lessee  must  notify  the  County 
Supervisor  if  he  or  she  wants  to 
purchase  the  property  for  cash  or 
finance  it  through  a  credit  sale  from 
FmHA. 

(D)  If  a  credit  sale  is  involved,  the 
applicant  must  furnish  the  County 
Supervisor  the  information  set  forth  in 
§  1951.907(f)  of  this  subpart  to  assist  in 
determining  whether  or  not  the 
applicant  has  adequate  repayment 
ability. 

(9)  Rates  and  terms  for  a  credit  sale. 
Terms  for  a  credit  sale  of  homestead 
protection  property  when  the  lessee  is 
exercising  the  option  to  purchase  and 
has  qualified  for  a  credit  sale  will  not 
exceed  35  years  with  equal  amortized 
monthly  installments.  No  down  payment 
will  be  required.  The  interest  rate  for 
homestead  protection  will  be  as  set 
forth  in  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office). 

(10)  Closing.  A  credit  sale  will  be 
closed  in  accordance  with  Subpart  C  of 
Part  1955  of  this  chapter. 

(11)  Conflict  with  State  law.  In  the 
event  of  a  conflict  between  a  borrower’s 
homestead  protection  rights  and  any 
provisions  of  the  law  of  any  State 
relating  to  the  right  of  a  borrower  to 
designate  for  separate  sale  or  redeem 
part  or  all  of  the  property  securing  a 
loan  foreclosed  on  by  a  lender,  such 
provision  of  State  law  shall  prevail.  A 
State  supplement  will  be  prepared  as 
necessary  to  supplement  paragraph  (b) 
of  this  section. 

(12)  State  supplements.  State 
supplements  will  be  prepared  with  the 


assistance  of  OGC,  as  necessary,  to 
comply  with  State  laws  to  provide 
guidance  to  FmHA  officials.  State 
supplements  will  be  submitted  to  the 
National  Office  for  post  approval  in 
accordance  with  FmHA  Instruction 
2006-B  (available  in  any  FmHA  office). 

(c)  Servicing  homestead  protection 
Joans.  Homestead  protection  loans  will 
be  serviced  as  set  forth  in  subpart  A  of 
part  1965  of  this  chapter. 

§  1951.912  Mediation. 

(a)  States  with  a  USDA  certified 
mediation  program.  The  FmHA  is 
required  to  participate  in  USDA 
Certified  State  Mediation  Programs.  The 
purpose  of  mediation  is  to  participate 
with  farm  borrowers,  and  their  creditors, 
in  an  effort  to  resolve  issues  necessary 
to  overcome  the  borrower’s  financial 
difficulties.  Any  negotiation  of  an  FmHA 
appraisal  pursuant  to  §  1931.909(i)  of 
this  subpart  will  be  completed  prior  to 
mediation. 

(1)  FmHA  shall  participate  in  a  USDA 
Certified  Mediation  Program  under  the 
same  terms  and  conditions  as  other 
creditors.  Decisions  will  not  be  binding 
on  FmHA  unless  approved  by  the 
representative  assigned  by  FmHA  in 
accordance  with  paragraph  (a)(4)  of  this 
section. 

(2)  FmHA  will  pay  the  same 
mediation  fees  to  the  USDA  Certified 
State  Mediation  Board  that  are  charged 
to  all  creditors  that  participate  in 
mediation.  The  Contracting  Officer  (CO) 
will  complete  Form  AD-638,  “Purchase 
Order,’’  to  establish  a  mediation 
contract  and  submit  Form  FmHA  838-B, 
“Invoice-Receipt  Certification,"  for 
payment  upon  receipt  of  an  invoice  from 
the  Mediator  or  the  Contracting  Officer’s 
Representative  (COR)  recommending 
payment. 

(3)  Failure  of  creditors  and/or 
borrowers  to  participate  in  mediation 
will  not  preclude  FmHA  from  granting 
Primary  Loan  Service  Programs  to  assist 
borrowers. 

(4)  The  FmHA  State  Director  will 
designate  a  representative  to  represent 
FmHA  in  the  mediation  process. 
Authorities  of  the  representatives  can 
vary  from  complete  authority  to  act  for 
FmHA,  to  a  requirement  for  review  and 
concurrence  by  the  State  Director  or 
designee  prior  to  approving  a  mediation 
agreement.  The  State  Director  will  set 
forth  in  writing  the  specific  authority 
delegated  to  the  designated 
representative. 

(5)  The  FmHA  State  Director  will 
arrange  for  adequate  training  for 
representatives  designated  to  represent 
FmHA  in  mediation. 

(6)  When  mediation  is  not  successful 
in  resolving  the  borrower’s  financial 


difficulty,  the  County  Supervisor  will 
send  the  borrower  attachments  5  and  6, 
or  5-A  and  6-A,  of  exhibit  A  of  this 
subpart,  as  applicable. 

(7)  The  FmHA  State  Director  will 
develop  a  State  supplement  that 
describes  how  FmHA  will  participate  in 
the  State  Mediation  Program.  In 
developing  the  State  supplement  the 
State  Director  should  confer  with  the 
State  Attorney  General’s  Office,  farm 
organizations  that  are  interested  in  the 
development  of  the  State’s  Certified 
Agricultural  Loan  Meditation  Program, 
and  Departments  of  State  Governments 
to  ensure  that  ail  interested  parties  have 
input  on  the  content  of  the  State 
supplement.  The  State  Director  will 
consult  with  the  Regional  OGC  as 
necessary  to  develop  the  State 
supplement.  State  supplements  will  be 
submitted  to  the  National  Office  for  post 
approval  in  accordance  with  FmHA 
Instruction  2006-B  (available  in  any 
FmHA  office). 

(b)  States  without  a  Certified 
Mediation  Program.  To  service  those 
borrowers  in  States  where  there  is  no 
USDA  Certified  Mediation  Program 
established,  the  State  Director  will 
provide  the  means  of  conducting  a 
voluntary  meeting  of  creditors,  either 
with  a  mediator  or  a  designated  FmHA 
representative.  “Creditors,”  for  purposes 
of  this  paragraph,  means  all  the 
borrower’s  undersecured  creditors 
holding  a  substantial  part  of  the 
borrower’s  debt  in  accordance  with 
§  1951.909(h)(3)(i)  of  this  subpart.  State 
Directors  are  encouraged  to  contract  for 
qualified  mediators  within  their 
jurisdictional  areas  to  conduct  the 
voluntary  meeting  of  creditors  in  an 
effort  to  help  farmers  resolve  their 
financial  difficulty.  The  National  Office 
will  provide  the  State  a  list  of  qualified 
mediators  for  contracting  purposes.  Any 
negotiation  of  an  FmHA  appraisal 
pursuant  to  §  1951.909(i)  of  this  subpart 
will  be  completed  prior  to  meeting  with 
other  creditors. 

(1)  When  a  mediator  is  available,  the 
County  Supervisor  will  assist  the 
meditator  in  scheduling  a  meeting  with 
the  borrower  and  all  of  the  borrower’s 
creditors  and  will  encourage  them  to 
participate  in  such  a  meeting.  The 
mediator  will  be  responsible  for 
conducting  the  meeting  in  accordance 
with  accepted  mediation  practices  and 
to  develop  an  Agreement  to  assist  the 
farmer  in  resolving  their  financial 
difficulties. 

(2)  When  a  mediator  is  not  available, 
the  State  Director  will  designate  an 
FmHA  representative  to  conduct  a 
meeting  of  creditors  and  attempt  to 
develop  a  plan  with  borrowers  and  their 
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creditors  that  will  assist  the  borrowers 
to  resolve  their  financial  difficulty.  The 
State  Director  will  designate  a 
representative  not  previously  involved 
in  servicing  the  borrower's  account. 

State  Directors  will  designate  a 
representative,  or  FmHA  employees 
who  have  demonstrated  good  human 
relations  skills  and  ability  to  resolve 
problems  and  settle  disputes. 

(3)  The  designated  FmHA 
representative  for  conducting  a  meeting 
of  creditors  will  do  the  following: 

(i)  Schedule  a  meeting  between  the 
borrower  and  the  borrower's  creditors 
and  encourage  them  to  participate  in 
such  a  meeting; 

(ii)  State  that  the  parties  understand 
that  the  representative  is  neutral  and 
does  not  represent  any  of  the  parties; 

(iii)  Inform  the  borrower  and  creditors 
concerning  FmHA  programs  available  to 
assist  the  borrowers; 

(iv)  Encourage  the  parties  to  utilize  all 
available  means  to  assist  the  borrower 
to  overcome  the  financial  difficulty; 

(v)  Advise,  counsel,  and  facilitate  the 
development  of  a  debt  restructure 
agreement  between  the  borrower  and 
creditors  which  will  permit  the  borrower 
to  remain  in  farming; 

(vi)  Review  with  the  parties  any 
proposed  solution  to  determine  if  it  can 
be  effectively  implemented  and  to  help 
the  parties  understand  the  consequences 
of  the  proposed  solution; 

(vii)  Review  the  obligations  of  the 
participants,  including  but  not  limited  to 
the  maintenance  of  confidentiality  and 
the  promotion  of  good  faith  discussions 
in  an  effort  to  reach  agreement;  and 

(viii)  Develop  a  written  document  that 
specifies  the  agreements  reached  in  the 
meeting.  The  agreement  will  be  signed 
by  ail  parties  with  authority  to  approve 
the  agreement  for  the  participating 
creditors.  When  signed,  copies  will  be 
distributed  to  the  borrower  and 
participatic^  creditors.  A  copy  will  be 
filed  in  the  borrowei's  County  Office 
case  file. 

(4)  If  agreements  are  reached  which 
will  permit  the  development  of  a 
feasible  plan  f»f  operation,  the  County 
Supervisor  will  proceed  with  processing 
and  approval  of  the  borrower’s  request 
for  primary  loan  servicing. 

(5)  Whra  the  FmHA  representative 
has  exhausted  ail  efforts  to  develop  an 
agreement  between  the  borrower  and 
creditors  and  an  agreement  cannot  be 
reached,  the  FmHA  representative  will 
report  the  results  of  diis  meeting  to  the 
State  Director  by  memorandum.  Copies 
of  the  memorandtun  will  be  sent  to  the 
borrower  and  all  creditors  participating 
in  the  meeting.  When  the  County 
Supervisor  receives  a  copy  of  this 
memorandum  indicating  that  an 


agreement  cannot  be  reached, 
attachments  S  and  6,  or  5-A  and  6-A.  of 
exhibit  A  of  this  subpart,  as  applicable, 
will  be  sent  to  the  borrower. 

(6)  State  [Hrectors  will  provide  the 
necessary  training  to  ensure  that  the 
FmHA  representative  has  the  necessary 
skills  to  effectively  conduct  a  voluntary 
meeting  between  a  borrower  and 
creditors  which  may  result  in  reaching 
an  agreement. 

(7)  Failure  of  creditors  to  participate 
in  a  voluntary  meeting  of  creditors  will 
not  predude  FmHA  from  using  debt 
writedown  if  it  would  result  in  a  greater 
net  recovery  to  FmHA  than  liquidation. 
Whenever  die  net  recovery  to  FmHA 
will  be  greater  using  the  writedown  than 
to  go  through  foreclosure,  FmHA  will 
use  the  writedown,  regardless  of  the 
actions  of  the  other  creditors.  Voluntary 
meetings  of  creditors  cannot  delay 
consideration  of  a  borrower  for  Primary 
Loan  Service  Programs,  except  with  the 
consent  of  the  borrower. 

(8)  If  the  borrower  does  not 
participate  in  the  voluntary  meeting  of 
creditors  without  good  cause  and  a 
feasible  plan  of  operation  cannot  be 
develop^  the  County  Supervisor  will 
send  the  borrower  attachments  5  and  6, 
or  5-A  and  6-A.  of  exhibit  A  of  this 
subpart,  as  applicable. 

§  1951.t13  Servicing  Net  Recovery  Buyout 
Recapture  Agreements. 

(a)  Death  or  retirement.  If  upon  the 
death  or  retirement  of  a  borrower  who 
submitted  a  "new  application,"  as 
defined  in  $  19S1.906  of  this  subpart,  the 
borroww  executed  exhibit  C-1  of  this 
subpart  and  transferred  title  of  the 
borrower's  real  estate  security  to  a 
spouse  or  child  who  is  actively  engaged 
in  fanning  on  the  property,  then  the 
transaction  will  not  be  treated  as  a 
"sale"  or  "conveyance”  under  the 
recapture  agreement.  The  borrower's 
spouse  or  child,  however,  must  assume 
the  full  liability  of  the  borrower  under 
the  provisions  of  the  borrower’s  Net 
Recovery  Buyout  Recapture  Agreement 
and  real  estate  lien  instrument  in 
accordance  with  instructions  from  OGC. 

(b)  Record  of  net  recovery  buyout. 

The  Finance  Office  will  credit  the 
borrower's  account  with  the  net 
recovery  value  (NRV)  amount  paid  by 
the  borrower.  An  equity  record  will  be 
established  in  accordance  with  the 
provisions  of  the  ADPS  manual. 

(1)  For  borrowers  who  applied  for 
Loan  Servicing  and  Preservation  Service 
Programs  before  November  28, 1990,  and 
executed  eidiibit  C  of  this  subpart.  a 
recapture  equity  record  will  be 
established  in  an  amount  equal  to  the 
difference  between  the  NRV  and  the 
market  value  of  the  real  estate  security 


as  of  the  date  the  net  recovery  buyout 
agreement  was  signed  by  the  borrower. 

(2)  For  borrowers  who  submit  "new 
applications,"  as  defined  in  §  1951.906  of 
this  subpart  and  execute  exhibit  C-1  of 
this  subpart,  an  equity  record  will  be 
established  in  an  amount  equal  to  the 
amount  of  debt  secured  by  real  estate 
that  was  written  off  as  of  the  date  the 
net  recoveiy  buyout  agreement  was 
signed  by  the  borrower.  This  is  the 
maximum  amount  that  can  be 
recaptured. 

(c)  Review  by  County  Supervisor.  The 
County  Superv'isor  will  establish  a 
follow-up  to  review  the  County  real 
estate  records  every  24  months  starting 
from  the  date  of  the  Net  Recovery 
Buyout  Recapture  Agreement  to 
determine  if  the  borrower  has  sold  or 
conveyed  the  real  estate  property 
covered  by  the  agreement.  Scheduled 
reviews  to  be  conducted  must  be  posted 
on  the  borrower’s  Form  FmHA  1905-1, 
"Management  System  Card — 
Individual"  for  follow-up  purposes.  The 
results  of  the  review  will  be  recorded  in 
the  borrower’s  County  Office  case  file. 
These  reviews  will  mid  at  the  expiration 
of  the  agreement  If  there  is  no  recapture 
due,  then  the  County  Supervisor  will 
proceed  in  accordance  with  paragraph 
(g)  of  this  section. 

(d)  Notification  of  recapture  due.  If 
the  County  Supervisor  determines  that 
the  borrower  has  sold  the  real  estate, 
the  borrower  will  be  notified  in  writing, 
certified  mail  return  receipt  requested, 
of  the  following; 

(1)  The  amount  of  recapture  due  in 
accordance  with  exhibits  C  or  C-1  of 
this  subpart,  as  applicable.  The  County 
Supervisor  will  establish  an  equity 
receivable  account  in  accordance  with 
the  provisions  of  the  ADPS  manual; 

(2)  Ibe  date  the  recapture  is  due  (not 
to  exceed  30  days  from  the  date  the 
Notice  of  Recapture  Letter  is  received 
by  the  borrower); 

(3)  Appeal  rights  as  set  forth  in 
subpart  B  of  part  1900  of  this  chapter, 
and 

(4)  If  the  borrower  fails  to  pay  any 
amount  due  to  FmHA  as  the  result  of  a 
sale  of  the  property,  the  account  will  be 
accelerated  as  set  forth  in  §  1955.15  of 
subpart  A  of  part  1955  of  this  chapter 
after  all  appeal  rights  have  been 
exhausted. 

(e)  Processing  payments.  The  County 
Supervisor  will  issue  Form  FmHA  451-2, 
"Schedule  of  Remittance,"  for  all  the 
payments  received  under  the  Recapture 
Agreement.  The  following  should  be 
recorded  in  die  body  of  the  form: 

"Equity  Receivable  Payment." 

(f)  Release  of  liability.  When  the  total 
amount  due  under  the  agreement  has 
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been  paid  and  credited  to  the  borrower's 
account,  the  borrower  will  be  released 
from  personal  liability.  The  recapture 
agreement  will  be  marked  “Recapture 
Agreement  Satisfied”  and  returned  to 
the  debtor  or  to  the  debtor's  legal 
representative.  In  such  cases,  the 
security  instrument(s)  will  be  released 
of  record  in  accordance  with  subpart  A 
of  part  1965  of  this  chapter. 

(g)  No  recapture  due.  If  the  County 
Supervisor  determines  there  is  no 
recapture  due,  the  County  Supervisor 
will  close  the  borrower's  equity  record 
in  accordance  with  the  provisions  of  the 
ADPS  manual.  Exhibit  C  or  C-1  of  this 
.  subpart,  as  applicable,  will  be 
terminated  and  security  instruments  will 
be  processed  as  set  forth  in  paragraph 
(f)  of  this  section. 

§  1951.914  Servicing  of  accounts 
restructured  under  Primary  Loan  Service 
Programs. 

(a)  Servicing  Shared  Appreciation 
Agreements.  (1)  The  County  Office  will 
input,  via  the  FmHA  field  office  terminal 
system,  an  equity  record.  The  County 
Office  will  process  this  transaction  in 
accordance  with  the  provisions  in  the 
ADPS  manual  and  the  information  in 
exhibit  D  of  this  subpart,  “Shared 
Appreciation  Agreement.” 

(2)  The  borrower’s  account  will  be 
credited  with  the  amount  of  debt  written 
down. 

(3)  Six  months  prior  to  the  end  of  the 
Shared  Appreciation  Agreement,  not  to 
exceed  10  years,  the  Finance  Office  will 
notify  the  County  Supervisor  of  the 
expected  final  date  of  the  recapture. 

(4)  The  County  Supervisor  will 
establish  a  follow-up  on  Form  FmHA 
1905-1,  "Management  System  Card — 
Individual,”  to  review  the  County  real 
estate  records  every  24  months  starting 
from  the  date  of  the  Shared 
Appreciation  Agreement  to  determine  if 
the  borrower  has  sold  the  real  estate 
property  covered  by  the  agreement  or 
transferred  title  to  such  property.  The 
results  of  the  review  will  be  recorded  in 
the  borrower’s  County  office  case  file. 

(5)  If  the  County  Supervisor 
determines  that  the  borrower  has  sold 
the  real  estate  or  transferred  title,  an 
appraisal  of  the  real  estate  will  be 
completed.  If  the  appraisal  indicates 
that  there  is  a  positive  value  between 
the  current  market  value  at  the  time  the 
Shared  Appreciation  Agreement  was 
signed  and  the  current  market  value  at 
the  time  the  borrower  conveyed  the  real 
estate  or  transferred  title,  the  borrower 
will  be  notified  in  writing,  certified  mail, 
return  receipt  requested,  of  the 
following: 

(i)  The  amount  of  recapture  due; 


|ii)  The  date  the  recapture  is  due  (not 
to  exceed  30  days  from  the  date  the 
Notice  of  Recapture  Letter  is  received 
by  the  borrower); 

(iii)  Appeal  rights  as  set  forth  in 
subpart  B  of  part  1900  of  this  chapter; 

(iv)  If  the  borrower  disagrees  with  the 
FmHA  appraisal,  the  borrower  may 
appeal  the  appraisal.  If  the  borrower 
appeals  the  current  market  appraisal, 
he/she  may  request  an  independent 
appraisal.  If  the  difference  between  the 
FmHA  appraisal  and  independent 
appraisal  is  not  more  than  five  percent, 
the  borrower  must  choose  the  appraisal 
to  be  used  to  process  the  request.  The 
borrower  will  select  an  appraiser  from 
the  list  of  FmHA  approved  appraisers. 
The  selection  of  the  appraiser  must  be 
made  by  the  borrower  within  15  days  of 
the  receipt  of  the  recapture  due  letter; 

(v)  Any  appeal  under  this  section  will 
be  concluded  prior  to  any  further  action 
by  FmHA;  and 

(vi)  If  the  borrower  does  not  appeal 
within  30  days  or  does  not  pay  the 
amount,  FmHA  will  proceed  as  set  forth 
in  §  1951.907(e)  of  this  subpart. 

(b)  Recapture  under  Shared 
Appreciation  Agreements.  Recapture  of 
any  appreciation  will  take  place  at  the 
end  of  the  term  of  the  agreement,  or 
sooner,  if  the  following  occurs: 

(1)  On  the  conveyance  of  the  real 
estate  security  by  the  borrower, 
however,  transfer  of  title  to  the  spouse 
of  the  borrower  on  the  death  of  such 
borrower,  will  not  be  treated  by  FmHA 
as  a  conveyance.  Recapture  will  take 
place  if  the  surviving  spouse  conveys 
the  subject  property,  or  at  the  end  of  the 
term  of  the  recapture  agreement, 
whichever  comes  first; 

(2)  On  the  repayment  of  the  loans; 

(3)  If  the  borrower/spouse  ceases 
farming  operations;  or 

(4)  Five  months  prior  to  the  end  of  the 
term  of  the  Shared  Appreciation 
Agreement.  The  County  Supervisor  will 
inform  the  borrower  by  letter  of  the 
following: 

(i)  The  date  the  recapture  is  due: 

(ii)  The  borrower  must  select  an 
FmHA  approved  appraiser  from  the  list 
provided  to  establish  the  current  market 
value  of  the  property  subject  to 
recapture; 

(iii)  The  cost  of  such  appraisal  is  to  be 
shared  equally  by  FmHA  and  the 
borrower,  and 

(iv)  The  borrower  must  inform  FmHA 
of  the  appraiser  selected  within  15  days 
from  the  date  of  the  letter  indicated  in 
paragraph  (a)(5)(iv)  of  this  section. 

(c)  Procedures  for  recapture  at  the 
end  of  Shared  Appreciation  Agreement: 
(1)  The  borrower  will  be  notified  by 
certified  mail,  return  receipt  requested, 
of  the  recapture  amount  due  and 


payable.  This  notification  letter  will  also 
include  the  recapture  calculations  and 
appeal  rights.  If  the  borrower  cannot 
obtain  satisfactory  financing  to  pay  the 
recapture,  the  amount  to  be  recaptured 
will  be  identified  on  a  new  promissory 
note  as  a  non-program  loan  at  ineligible 
rates  and  terms.  If  the  borrower  is 
financially  capable  of  paying  the 
recapture,  as  determined  by  the  FmHA 
County  Committee  and  the  payment  is 
not  made  by  the  borrower  within  180 
days  from  the  date  due,  the  borrower’s 
account  will  be  treated  as  delinquent 
and  FmHA  will  send  attachments  1  and 
2  of  exhibit  A  of  this  subpart.  The  FmHA 
field  office  will  input  via  the  field  office 
terminal  system  the  information  to 
establish  a  recapture  receivable  account 
in  the  Finance  Office. 

(2)  The  County  Supervisor  will  issue 
Form  FmHA  451.2.  “Schedule  of 
Remittance,”  for  all  the  payments 
received  under  the  recapture  agreement. 
The  following  should  be  recorded  in  the 
body  of  the  form:  “Equity  Receivable 
Payment.” 

(3)  When  the  full  amount  of  the  shared 
appreciation  and  the  remaining  FmHA 
indebtedness  have  been  paid  and 
credited  to  the  borrower's  account,  the 
borrower  will  be  released  from  personal 
liability.  Notes  evidencing  debts  and 
shared  appreciation  agreements  will  be 
marked  “Paid  in  Full”  and  returned  to 
the  debtor  or  to  the  debtor’s  legal 
representative.  In  such  cases,  the 
security  instrument(s)  will  be  released 
of  record  in  the  usual  manner. 

(4)  If  the  County  Supervisor 
determines  there  is  no  recapture  due.  the 
County  Supervisor  will  close  the 
borrower’s  equity  record  in  accordance 
with  the  provisions  of  the  ADPS  manual. 


The  Administrator  or  delegate  may.  in 
individual  cases,  make  an  exception  to 
any  requirement  or  provision  of  this 
subpart  or  address  any  omission  of  this 
subpart  which  is  not  consistent  with  the 
authorizing  statute  or  other  applicable 
law  if  the  Administrator  determines  that 
the  Government’s  interest  would  be 
adversely  affected.  The  Administrator 
will  exercise  this  authority  upon  request 
of  the  State  Director  with 
recommendation  of  the  appropriate 
Program  Assistant  Administrator,  or 
upon  request  initiated  by  the 
appropriate  Program  Assistant 
Administrator.  Requests  for  exceptions 
must  be  made  in  writing  and  supported 
with  documentation  to  explain  the 
adverse  effect,  propose  alternative 
courses  of  action,  and  show  how  the 


§1951.915  [Reserved] 

§  1951.916  Exception  authority. 
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e  dver se  effect  will  be  eliminated  or 
minimized  if  the  exception  is  granted. 

§  1951.917  FmHA  Debt  Restructuring 
Support  Teams  (DRST). 

(a)  State  Office  DRST.  Each  State 
Director  shall  form  DRSTs  to  be 
deployed  when  unusually  large  numbers 
of  Primary  and  Preservation  Servicing 
applications  are  received.  DRSTs  shall 
assist  in  expediting  the  processing  of 
both  Primary  and  Preservation  Loan 
Service  Program  applications. 

fl]  State  Directors  shall  use  the 
DRSTs  formed  in  their  State(s)  and  all 
other  FmHA  personnel  within  their 
Statefs)  in  processing  Primary  and 
Preservation  Loan  Service  applications. 
If  additional  help  is  needed  beyond  that 
available  in  the  State,  including  the  use 
of  overtime,  temporary  personnel,  and/ 
or  private  contractors,  the  State  Director 
shall  advise  the  National  Office  of  these 
needs  and  request  assistance. 

(2)  Upon  request  of  a  State  Director, 
the  Administrator  will  consider  detailing 
DRSTs  from  other  States  to  assist  in 
processing  Primary  and  Preservation 
Loan  Service  applications. 

(3)  State  CHlSTs  will  consist  of  a  team 
leader  and  team  members,  selected  by 
the  State  Director. 

(4)  State  DRSTs  will  be  trained  as 
follows: 

(i)  The  National  Office  will  participate 
in  training  meetings  or  woihshops  for 
DRST  leaders  as  requested;  and 

(ii)  States  will  be  responsible  for 
training  and  keeping  the  State  team 
currently  informed  on  all  phases  of 
processing  applications  for  Primary  and 
Preservation  Programs. 

(5)  Each  State  Director  will  issue  a 
State  supplement  establishing  a  DRST 
for  the  State(s)  under  his/her 
jurisdiction.  This  supplement  will  name 
the  team  leader  and  all  members.  A 
copy  of  this  supplement  will  be  sent  to 
the  National  Office,  Attention:  Assistant 
Administrator,  Farmer  Programs. 

(b)  National  Office  DRST  Leaders. 

The  National  Office  will  establish  a 
cadre  of  DRST  team  leaders. 

(Ij  National  Office  team  leaders  will 
be  used  as  follows: 

(n  Assisting  State  Directors  in  training 
of  FmHA  field  personnel,  other  USDA 
personnel  and  temporary  personnel  in 
the  processing  of  Primary  and 
Preservation  Loan  Service  Program 
applications; 

(ii)  Assisting  State  Directors  in  the 
organizing  and  expediting  of  assistance 
to  eligible  applicants;  and 

(iii)  Leading  DRSTs  in  areas  with  an 
unusually  large  volume  of  Primary  and 
Preservation  Loan  Service  Program 
applications. 


(2)  Upon  request  from  a  State 
Director,  the  Assistant  Administrator. 
Farmer  f^ograms,  will  consider  detailing 
one  or  more  National  Office  team 
leaders  to  assist  in  the  training  of 
personnel  and  organizing  of  tl^ 
processing  of  Primary  and  Preservation 
Loan  Service  Program  applications. 

§  1951.918  FmHA  Debt  Restructuring 
Assessment  Teams  (DRAT). 

The  State  Director  will  deploy  DRATS 
on  a  continuing  basis  to  monitor  debt 
restructuring  processing  activities  in 
order  to  minimize  processing  errors, 
especially  in  calcidating  net  recovery 
and  writedown  calculations  and 
eligibility  determinations.  Such  teams 
will  be  composed  of  State  Office  Farmer 
Programs  staff  members.  District 
Directors  or  Assistant  District  Directors. 
Office  Management  Assistants/Program 
Review  Assistants,  and  Auditors  from 
the  Office  of  Inspector  General,  if  they 
desire  to  participate.  The  team  leader 
will  keep  the  State  Director  informed  by 
telephone  and  by  submission  of  weekly 
written  reports,  setting  forth  the 
problems  discovered  and  the  corrective 
actions  taken  or  to  be  taken.  The  State 
Director  will  keep  all  Coimty  and 
District  Offices  in  the  designated  area  of 
the  State  informed  of  the  common 
problems  found  by  the  team  and  require 
appropriate  corrective  action  to  be 
taken  by  the  County  Offices.  Such 
actions  will  be  monitored  by  the  District 
Director  and  reported  to  the  State 
Director  when  corrective  measures  have 
been  completed.  State  Directors  will 
monitor  the  handling  of  this  quality 
control  measure.  The  Assistant 
Administrator,  Farmer  Programs,  will 
monitor  States  quality  control 
procedures. 

§§1951.919-1951.949  (Reserved] 

§  1951.950  OMB  control  number. 

Tbe  reporting  and  recordkeeping 
requirements  ccmtained  in  this 
regulation  have  been  approved  by  the 
Office  of  Managemmit  and  Budget  and 
have  been  assigned  ONffl  control 
number  0575.0133.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  five  minutes  per 
response  including  time  for  reviewing 
instructions,  eear^ing  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collecticm  of  iiiformation,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  f^RM.  room  404-W, 
Washington.  DC  20250;  and  to  the  Office 
of  Management  and  Budget.  Paperwork 


Reduction  Project  (OMB^t  0575-0133), 
Washington.  DC  20503. 

11.  Exhibit  A  of  subpart  S  with 
attachments  1,  2. 3  and  4  is  revised  and 
attachments  S-A.,  6-A,  9-A,  and  10-A 
are  added  to  read  as  follows: 

Exhibit  A — Notice  of  the  Availability  of  Loan 
Service  and  Debt  Settlement  Programs  for 
Delinquent  Farm  Borrowers 

Note  to  County  Supervisor:  This  Exhibit 
will  be  sent  to  all  borrowers  who  are  30  days 
behind  schedule  on  their  farmer  program 
payments  and  to  all  such  borrowers  who 
become  180  days  behind  schedule  and  do  not 
respond  to  the  30-day  notice. 

Dear  (Borrower's  Name):  This  notice  is  to 
inform  you  that  you  are  behind  with  your 
loan  payments  and  to  inform  you  of  your 
options.  Farmers  who  are  more  dian  30  days 
late  in  making  payments  have  several 
options. 

I.  Loan  Service  Programs  A  vailable 

Primary  loan  service  programs  are 

intended  to  adjust  the  debt  so  that  you  can 
continue  fanning  and  the  FmHA  will  receive 
a  better  recovery  on  the  money  it  loaned  you. 

Preservation  loan  service  programs  are 
intended  to  help  farmers  who  may  lose  their 
land  to  FmHA  §et  their  farmland  and/or  their 
home  back  through  a  lease  with  an  option  to 
buy. 

II.  Application  Information 
Time  Limits 

You  must  notify  FmHA  within  €0  days  of 
getting  this  notice  if  you  want  these 
programs. 

If  you  are  less  than  180  days  delinquent 
when  you  receive  this  notice  and  do  not 
respond,  ymi  will  be  renotified  when  you 
become  180  days  delinquent.  However,  if  you 
timely  respond,  you  will  iK>t  be  renotified 
when  you  become  180  days  delinquent. 

How  to  Aj^y 

To  apply,  you  must  complete  and  return  the 
requir^  forms  you  get  wi^  this  notice, 
including  your  signed  Acknowledgement  Of 
Notice  Of  Program  Availability  within  the  60- 
day  time  limit 

How  Soon  Will  You  Know  if  You  Qualify 

FmHA  has  90  days  to  process  your 
completed  forms  and  let  you  know  if  you 
qualify. 

Included  With  This  Notice  You  Will  Find: 

(1)  A  summary  of  primary  loan  service 
programs  options 

(2)  A  summary  of  preservation  loan  service 
programs 

(3)  A  summary  of  debt  settlement  programs 

(4)  'The  forms  you  need  to  apply  for 
services 

(5)  informatkm  on  how  to  get  copies  of 

FmHA  regulations  ' 

(6)  A  description  of  the  FmHA  appeals 
process. 

III.  Foreclosure  and  Liquidation 

What  Happens  if  You  Do  Not  Apply  Within 
60  Days? 

FmHA  will  take  steps  to  begin  the 
acceleration  of  your  loan  if  you  are  more  than 
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180  days  delinquent.  Acceleration  of  your 
loan  is  very  severe.  This  means  FmHA  will 
take  legal  action  to  collect  all  the  money  you 
owe  them. 

After  acceleration,  FmHA  will  start 
foreclosure  proceedings.  They  will  repossess 
or  take  legal  action  to  take  any  real  estate, 
personal  property,  crops,  livestock, 
equipment,  or  any  other  assets  in  which 
FmHA  has  a  security  interest.  FmHA  will 
also  stop  allowing  you  to  use  your  crop, 
livestock,  and  milk  checks  to  pay  living  and 
operating  expenses.  FmHA  may  also  take  by 
administrative  offset  money  which  other 
federal  agencies  owe  you. 

Sincerely, 

County  Supervisor, 

Farmers  Home  Administration.  United  States 
Department  of  Agriculture. 

Attachment  1 — Primary  and  Preservation 
Loan  Service  and  Debt  Settlement  Programs 
Purpose 

Note  to  County  Supervisor: 

This  attachment  will  be  provided  to  every 
borrower  who  requests  Primary  and/or 
Preservation  Loan  Servicing  Programs  and  to 
every  borrower  FmHA  contacts  in  regard  to 
monetary,  non-monetary  default  or  in 
Hnancial  distress. 

Purpose 

These  FmHA  programs  are  to  help  you 
repay  the  loan  and  keep  your  farm  property 
and  settle  your  debt  to  FmHA.  This  notice 
tells  you: 

(1)  How  to  get  more  information 

(2)  How  to  apply 

(3)  Your  appeal  rights  if  you  apply  and  are 
turned  down 

How  to  Get  More  Information 

Ask  at  any  FmHA  County  Office  for  copies 
of  the  FmHA  rules  describing  these  programs. 
These  rules  must  be  given  to  you  within  10 
days. 

Who  Can  Apply? 

All  "farmer  program  borrowers”  who  have 
one  of  the  following  loans: 

Operating  (OL) 

Farm  Ownership  (FO) 

Emergency  (EM) 

Economic  Emergency  (EE) 

Soil  and  Water  (SW) 

Recreation  (RL) 

Rural  Housing  Loans  made  for  farm  service 

buildings  (RHF) 

Economic  Opportunity  (EO) 

Borrowers  that  are  current  on  their 
scheduled  payments  but  are  financially 
distressed  through  no  fault  of  their  own  may 
be  eligible  for  some  assistance  to  restructure 
their  debt. 

You  May  Need  Help  in  Applying 

The  legal  requirements  for  these  programs 
are  very  complicated.  You  may  need  help  to 
understand  them.  You  may  want  to  ask  an 
attorney  to  help  you.  If  you  cannot  get  an 
attorney,  there  are  organizations  that  give 
free  or  low-cost  advice  to  farmers.  Ask  your 
State  Department  of  Agriculture  or  the  USDA 
Extension  Service  what  services  are 
available  to  your  state. 

Note:  FmHA  County  Supervisors  cannot 
recommend  a  particular  attorney  or 
organization. 


I.  Primary  Loan  Service  Programs 

(1)  Loan  Consolidation 

Two  or  more  of  the  same  type  of  loans  can 
be  combined  into  one  larger  loan.  For 
example,  operating  loans  can  only  be  joined 
with  operating  loans  and  farm  ownership 
loans  with  farm  owners'hip  loans. 

(2)  Loan  Rescheduling 

The  payment  schedule  can  be  altered  to 
give  you  longer  to  repay  loans  secured  by 
equipment,  livestock,  or  crops.  For  example, 
the  time  for  repayment  of  an  operating-type 
loan  can  be  extended  up  to  15  years.  When  a 
loan  is  rescheduled,  the  interest  rate  may  be 
reduced. 

(3)  Loan  Reamortization 

The  payment  schedule  can  be  changed  to 
give  you  longer  to  repay  loans  secured  by 
real  estate.  For  example,  a  Farm  Ownership 
loan  payback  period  may  be  extended  to  40 
years  from  the  date  the  original  loan  was 
signed.  When  a  loan  is  reamortized,  the 
interest  rate  may  be  reduced. 

(4)  Interest  Rate  Reduction 
Regular  Interest  Rate 

FmHA  has  specific  interest  rates  for  each 
type  of  loan.  These  interest  rates  change 
quite  often.  They  depend  on  what  it  costs  the 
Government  to  borrow  money.  Each  type  of 
loan  will  have  a  regular  rate. 

Limited  Resource  Interest  Rate 

If  you  have  an  Operating  Loan  (OL),  Soil 
and  Water  (SW)  loan  or  a  Farm  Ownership 
(FO)  loan,  it  may  be  possible  for  you  to  get  a 
"limited  resource  interest  rate."  The  limited 
resource  interest  rate  can  be  as  low  as  5 
percent.  It  changes  quite  often  and  depends 
on  what  it  cost  the  Government  to  borrow 
money. 

Interest  Rate  for  Loan  Servicing 

When  loans  are  consolidated,  rescheduled, 
or  reamortized,  the  interest  rate  on  the  new 
loan  will  be  either  the  interest  rate  on  the 
original  loan  or  the  current  regular  rate  of 
interest  for  that  type  of  loan,  whichever  is 
less  The  borrower  may  be  able  to  get  the 
limited  resource  interest  rate  on  OL,  SW,  or 
FO  loans. 

For  information  about  current  interest 
rates,  contact  the  FmHA  County  Office. 

(5)  Loan  Deferral 

Payments  of  principal  and  interest  can  be 
temporarily  delayed  for  up  to  5  years.  You 
must  show  that  you  cannot  pay  essential 
living  expenses  or  maintain  your  property 
and  pay  your  debts.  You  must  also  show  you 
will  be  able  to  pay  at  the  end  of  the  deferral 
period. 

The  interest  rate  on  a  deferred  loan  will  be 
either  the  current  rate  of  interest  for  loans  of 
the  same  type  or  the  original  rate  on  the  loan, 
whichever  one  is  lower. 

The  interest  that  builds  up  during  the 
deferral  period  will  be  added  to  the  principal 
of  the  loan.  You  must  pay  this  interest  in 
yearly  payments  for  the  rest  of  the  loan  term. 

Note:  You  can  only  get  a  loan  deferral  if  the 
FmHA  determines  options  1-4  will  not  work 
for  you. 

Note:  FmllA  Softwood  Timber  Programs. 
Marginal  land  including  highly  erodible  land 


and  pasture  can  be  planted  in  softwood 
timber.  If  you  qualify,  a  debt  of  up  to  $1,000 
an  acre  can  be  deferred  up  to  45  years. 

Interest  will  be  charged  during  the  deferral 
period.  The  debt  must  be  paid  when  the 
timber  is  sold. 

Note:  Conservation  Easements.  Use  of 
highly  erodible  land,  wetlands,  or  wildlife 
habitat  can  be  signed  over  to  the  Secretary  of 
Agriculture  for  a  reduction  In  your  debt.  The 
amount  of  land  left  after  the  conservation 
easement  must  be  enough  to  continue  your 
farming  operation. 

(6)  Debt  Writedown 

This  is  not  available  to  borrowers  who  are 
current  in  their  loan  payments. 

Debt  writedown  means  the  FmHA  debt  you 
owe  is  reduced.  FmHA  can  reduce  both  the 
principal  and  interest  of  your  debt.  Your  debt 
can  be  reduced  to  the  recovery  value. 

Recovery  value.  The  recovery  value  is  the 
fair  market  value  of  the  collateral  pledged  as 
security  for  FmHA  loans  minus  all  of  the 
expenses  such  as  sale  costs,  attorneys’  fees, 
management  costs,  taxes  and  payment  of 
prior  liens  on  the  collateral  that  FmHA  would 
have  to  pay  if  it  foreclosed  on  and  sold  the 
collateral.  The  fair  market  value  of  any 
collateral  that  is  not  in  your  possession  and 
has  not  been  released  for  sale  by  FmHA  in 
writing  will  also  be  used  in  determining 
recovery  value.  Also  considered  will  be  the 
fair  market  value  of  any  other  assets  that  you 
may  own  that  are  not  essential  for  family 
living  or  for  farm  operation,  and  are  not 
exempt  from  your  judgment  creditors  or  in  a 
bankruptcy  action,  minus  the  value  of  any 
creditors’  prior  security  interests  and  your 
selling  costs.  The  value  of  the  collateral  and 
any  other  assets  must  be  decided  by  a 
qualified  appraiser. 

In  order  to  get  debt  writedown,  you  must 
show  that  you  will  have  enough  money  to 
pay  all  of  your  family  living  and  farming 
operating  expenses  and  up  to  105  percent  but 
not  less  than  100  percent  of  your  scheduled 
debt  payments.  FmHA  will  not  deny  your 
request  if  you  cannot  make  the  full  105 
percent  of  your  scheduled  debt  payments 
including  making  payments  on  your  FmHA 
debt  once  part  of  the  loan  is  written  down. 
This  means  you  must  have  a  feasible  plan  of 
operation.  FmHA  will  never  write  down  more 
of  the  debt  than  is  necessary  for  you  to  show 
a  feasible  plan. 

The  writedown  is  used  only  when  the  loan 
servicing  programs  listed  in  programs  1-5 
above  alone  will  not  be  enough  for  you  to 
have  a  feasible  plan.  If  you  get  writedown, 
some  of  the  principal  and  interest  on  your 
loan(s)  will  be  written  down  in  addition  to 
changing  the  payback  period,  and  possibly 
the  interest  rate,  using  programs  1-5  above. 

You  can  receive  only  one  writedown  or  one 
buyout  in  your  lifetime  for  new  applications 
filed  on  or  after  November  28. 1990.  (See  part 
Vlll  of  this  notice  for  a  discussion  of 
buyouts.)  Any  writedown  received  on  an 
application  submitted  before  November  28, 
1990,  will  not  be  counted  toward  this  one¬ 
time  limit.  Also,  you  have  a  maximum 
lifetime  limit  of  $300,000  for  writedown  or 
writeoff  (with  buyout)  on  any  application 
submitted  on  or  after  November  28. 1990. 
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II.  Who  Can  Qualify  for  Primary  Loan 
Ser\’ice  Programs 

To  qualify  you  must  prove  that: 

(1)  You  cannot  repay  your  FmHA  debt  due 
to  circumstances  beyond  your  control.  If  you 
have  certain  nonessential  assets  with  a  value 
high  enough  to  bring  your  account  current, 
then  you  are  not  eligible  for  Primary  Loan 
Service  Programs.  These  assets  are  only 
those  that  are  not  essential  for  necessary 
family  living  or  for  your  farm  operation. 

FmHA  cannot  reduce  or  write  off  any  of  your 
debt  that  you  could  pay  by  selling  any  of 
these  assets  or  borrowing  against  your  equity 
in  such  assets. 

You  must  have  had  less  income  than 
expected  due  to  such  things  as: 

(a)  A  natural  disaster,  weather,  or  insect 
problems, 

(b)  Family  illness  or  injury. 

(c)  Loss  or  reduction  of  off-farm  income. 

(dj  Disease  in  your  livestock, 

(e)  Low  commodity  prices  and  high 
operating  expenses  in  your  local  area,  or 

(f)  Other  circumstances  beyond  your 
control;  and 

(2)  You  have  acted  in  “good  faith”  to  keep 
your  agreements  with  FmHA  in  that  you  have 
kept  all  written  agreements  with  FmHA 
including  those  for  the  use  of  proceeds  and 
release  of  property  used  to  secure  the  loan, 
and  your  file  shows  no  fraud,  waste,  or 
conversion. 

(3)  You  must  agree  to  give  FmHA  a  lien  on 
certain  other  assets  for  additional  security  for 
the  FmHA  debt.  If  you  are  offered 
restructuring  and  accept  the  offer,  you  must 
provide  this  lien  at  closing. 

Who  Will  Decide  if  You  Qualify? 

The  FmHA  County  Supervisor  will  decide 
if  you  qualify.  The  County  Supervisor  will 
decide  whether  you  can  pay  as  much  or  more 
on  the  loan  as  FmHA  would  get  if  they 
foreclosed  and  sold  the  collateral  for  the  loan 
plus  the  value  of  any  nonessential  assets.  To 
do  this,  the  County  Supervisor  must  decide 
whether  the  total  pa^nnents  of  principal  and 
interest  on  your  adjusted  debt  will  be  at  least 
as  much  as  the  “recovery  value"  explained 
under  part  1(6)  above. 

How  Soon  Will  You  Know? 

Within  90  days  from  the  day  you  apply  you 
will  get  a  copy  of  the  County  Supervisor's 
analysis  and  decision. 

Can  You  Get  Your  Debts  Written  Down? 

Only  if  FmHA  will  get  as  much  or  more  by 
writing  down  part  of  your  debt  than  through 
foreclosure  or  sale  of  the  collateral  for  the 
loan  and  any  nonessential  assets.  You  also 
must  be  delinquent  on  your  FmHA  debt 
payments. 

Conditions  of  the  New  Agreement  if  You 
Qualify 

You  must  sign  a  shared  appreciation 
agreement.  Under  the  terms  of  the  agreement; 

•  You  must  repay  a  part  of  the  sum  written 
down. 

•  The  amount  you  must  repay  depends  on 
how  much  your  real  estate  collateral 
increases  in  value. 

•  The  shared  appreciation  agreement  will 
not  last  longer  than  10  years. 


During  this  10  years,  FmHA  will  ask  you  to 
repay  part  of  the  debt  written  down  if  you  do 
any  of  the  following  things; 

(1)  Sell  or  convey  the  real  estate 

(2)  Stop  farming 

(3)  Pay  off  the  entire  debt 

If  you  do  not  do  any  of  these  things  during 
the  10  years.  FmHA  will  ask  you  to  repay 
part  of  the  debt  written  down  at  the  end  of 
the  10  years. 

FmHA  can  only  ask  you  to  repay  if  the 
value  of  your  real  estate  collateral  goes  up. 

In  the  Hrst  four  years  of  the  agreement. 
FmHA  will  ask  you  to  pay  75  percent  of  the 
increase  in  value  of  the  real  estate.  In  the  last 
6  years,  you  will  be  asked  to  pay  only  50 
percent  of  the  increase  in  value.  However, 
FmHA  can  never  ask  you  to  pay  more  than 
the  amount  of  the  debt  written  down. 

Date  to  Begin  Restructured  Agreement 

If  you  are  found  eligible,  you  will  be 
informed  of  the  date  for  an  appointment  so 
your  debt  can  be  restructured.  You  must 
notify  FmHA  that  you  accept  its  offer  to 
restructure  your  debt  within  45  days  of  when 
you  receive  the  offer. 

III.  Preservation  Loan  Service  Programs 
Purpose 

These  programs  apply  when  the  primary 
loan  service  programs  cannot  help  you. 
Programs  Available 

(1)  Homestead  Protection.  (Keeping  your 
farm  home.)  You  may  lease  your  farm  home 
and  outbuildings  plus  a  limited  amount  of 
land.  The  limit  on  the  land  you  can  retain  is 
up  to  10  acres.  The  lease  time  will  be  for  up 
to  5  years.  The  lease  will  include  an  option  to 
buy  back  the  property  you  lease. 

(2)  Farmland  Leaseback/Buyback.  You  can 
either  lease  or  buy  back  your  farm  and  ranch 
real  property.  This  includes  any  on  farm 
residence,  and  any  off  farm  principal 
residence  of  the  farm  operator  which  is 
pledged  as  security  for  your  FmHA  loan  from 
FmHA.  (The  lease  will  contain  an  option  to 
buy.) 

IV.  Who  Can  Qualify  for  Homestead 
Protection? 

(1)  Your  gross  annual  income  from  your 
farm  and/or  ranch  must  have  been  similar  to 
other  comparable  operations  in  your  area. 
This  must  be  true  for  at  least  2  years  of  the 
last  6  years. 

(2)  Sixty  percent  (60%)  of  your  gross  annual 
income  in  at  least  2  of  the  last  6  years  must 
have  come  from  the  farming  operation. 

(3)  You  must  have  lived  in  your  homestead 
property  for  6  years  immediately  before  your 
application.  If  you  had  to  leave  for  less  than 
12  months  during  the  6-year  period  and  you 
had  no  control  over  the  circumstances,  you 
still  may  qualify. 

(4)  If  FmHA  has  already  taken  your 
property,  you  must  apply  within  90  days  of 
the  date  FmHA  took  your  property.  (FmHA 
must  notify  you  within  30  days  of  taking  your 
property.) 

(5)  You  must  be  the  owner  or  former  owner 
of  the  property. 

How  to  Lease  Your  Dwelling 

(1)  You  may  lease  your  home  and  up  to  10 
acres  if  you  pay  FmHA  reasonable  rent  The 


rent  prices  FmHA  charges  you  will  be  similar 
to  comparable  property  in  your  area. 

(2)  You  must  maintain  the  property  in  good 
condition  during  the  term  of  the  lease. 

(3)  You  may  lease  for  up  to  5  years. 

(4)  You  cannot  sublease  your  property. 

(5)  If  you  do  not  keep  up  your  rental 
payments  to  FmHA,  FmHA  will  evict  you  and 
force  you  to  leave.  Before  FmHA  forces  you 
to  leave,  they  must  let  you  appeal.  FmHA 
must  also  follow  the  laws  of  your  state. 

Note:  You  can  buy  back  your  property  at 
current  market  value  at  any  time  during  the 
lease.  FmHA  may  place  an  easement  on  your 
property  to  protect  and  restore  any  wetlands 
or  converted  wetlands.  Current  market  value 
will  be  decided  by  an  independent  appraiser. 
The  appraisal  will  be  made  within  6  months 
of  your  application  for  homestead  protection. 
The  appraised  value  of  your  property  will 
reflect  the  value  of  the  land  due  to  any 
placement  of  a  wetland  conservation 
easement. 

V.  How  to  Lease  Back  or  Buy  Back  Farmland 
Property 

Under  certain  conditions  you  may  lease  or 
buy  back  your  farm  and  ranch  real  property. 

If  you  applied  for  primary  loan  servicing,  and 
do  not  qualify  (see  part  VIII  below),  you  will 
automatically  be  considered  for  leaseback/ 
buyback.  You  can  enter  into  a  preacquisition 
agreement  for  leaseback/buyback  of  your 
farm  prior  to  FmHA  acquiring  title  to  the 
property.  To  do  this,  you  must  convey  your 
property  to  FmHA.  FmHA  will  only  accept 
the  property  if  it  is  in  the  Government's 
financial  interest.  You  can  also  apply  if 
FmHA  takes  title  to  your  farmland.  If  FmHA 
does  not  get  title  to  your  land  because 
someone  else  buys  it,  you  will  not  get 
leaseback/buyback. 

You  will  have  the  opportunity  to  buy  the 
farm  during  the  period  of  the  lease.  You  can 
buy  the  farm  for  cash  or  you  may  apply  for 
FmHA  financing  of  the  purchase. 

How  Long  Do  I  Have  to  Decide? 

If  FmHA  takes  your  farmland,  you  will 
have  180  days  after  FmHA  takes  it  to  apply  to 
purchase  or  lease  your  property.  (Some  states 
give  you  a  longer  time  period.) 

Who  Can  Apply  to  Buy  or  Lease  Back? 

(See  next  page  for  the  order  of  these  rights.) 

(1)  Buyback  or  leaseback  rights  apply  to 
you,  your  spouse,  and  any  one  of  your 
children  if  they  also  have  been  actively 
involved  in  farming. 

(2)  Members  of  family-held  corporations  if 
the  corporation  had  the  loan  from  FmHA  and 
if  the  family  member  is  actively  engaged  in 
farming. 

(3)  Members  of  family  partnerships  or  joint 
operations  who  were  responsible  to  pay  the 
FmHA  loan  and  if  the  family  member  is 
actively  engaged  in  farming. 

(4)  A  tenant  operator  (lessee)  who  operated 
the  farm. 

Note:  You  must  notify  your  family  of  their 
right  to  lease  or  buy  back.  If  you  are  an  entity 
i.e..  partnership,  corporation,  etc.,  you  must 
notify  the  entity  members  of  this  right.  If  you 
rented  out  the  property  when  FmHA  took  it 
into  inventory,  please  tell  FmHA  the  name 


and  address  of  the  lessee.  FmHA  will  then 
notify  the  lessee. 

Your  spouse  and  your  children’s  righU,  and 
the  rights  of  entity  members,  exist  only  if 
FmHA  takes  the  property  into  inventory. 

You  should  be  aware  that  any  real 
property,  located  in  special  areas  or  having 
special  characteristics,  which  comes  into 
FmHA’s  inventory,  may  have  restrictions 
and/or  easements  placed  on  the  property 
which  prevent  your  use  of  all  or  a  portion  of 
the  property,  should  you  choose  to  lease  or 
buy  your  former  farm  and/or  dwelling.  These 
restrictions  and  encumbrances  will  be  placed 
in  leases  and  in  deeds  on  farms  containing 
wetlands,  floodplains,  endangered  species, 
wild  and  scenic  rivers,  historic  and  cultural 
properties,  coastal  barriers,  and  highly 
erodible  soils. 

Order  of  Rights  to  Buy  or  Lease  Back 

(1)  The  former  owner  has  flrst  right.  His/ 
her  right  to  be  considered  will  last  fw  100 
days  from  the  time  FmHA  gets  title  to  the 
land. 

(2)  The  former  owner’s  spouse  or  children 
(if  the  former  owner  was  an  individual)  has 
the  second  right.  However,  if  the  former 
owner  was  an  entity,  then  the  entity  members 
of  a  corporation,  partnership,  joint  operation 
or  cooperative  have  the  second  right  to  buy 
or  lease  back.  ’Their  right  to  be  considered 
will  last  for  190  days  (/.«.,  10  days  more  than 
owner’s  180  days). 

(3)  The  operator,  if  he/she  is  not  owner  of 
the  property  and  was  operating  the  property 
when  FmHA  took  it  into  inventory,  has  the 
third  right.  The  operator  has  30  days  after 
receipt  of  a  notice  about  leaseback/buyback 
to  notify  FmHA. 

Note:  If  the  land  is  on  an  Indian  reservation 
and  was  owned  by  a  tribe  member,  FmHA 
will  make  special  offers  to  tribal  members. 
FmHA  will  do  this  after  the  time  period  for 
owner/family  leaseback/buyback  has 
passed. 

Who  Can  Qualify  for  Buybacks  Financed  by 
FmHA  or  Leasebacks? 

(1)  You  must  have  enough  financial  and 
management  skills  to  show  you  will  be 
successful  in  the  farming  operation. 

Note:  If  you  get  financing  from  someone 
other  than  FmHA,  you  will  need  to  meet  the 
requirement  of  the  lender  for  financial  and 
management  skills. 

(2)  You  must  give  FmHA  a  farm  plan  that 
shows  you  have  a  reasonable  chance  of  being 
successful. 

(3)  The  rental  price  must  be  based  on 
reasonable  rent  for  the  same  type  of  property 
in  your  area. 

(4)  'The  purchase  price  will  be  the 
property’s  appraised  market  value. 

(5)  You  must  have  acted  in  “good  faith”  to 
keep  your  agreements  with  FmHA  in  that  you 
have  kept  all  written  agreements  with  FmHA 
including  those  agreements  for  the  use  of 
proceeds  and  release  of  property  used  to 
secure  the  loan  and  your  file  shows  no  fraud, 
waste,  or  conversion. 

VI.  Debt  Settlement  Programs. 

Purpose 

These  programs  apply  after  it  has  been 
determined  that  primary  loan  service 
programs  cannot  help  you.  You  may  be 


eligible  for  both  debt  settlement  and 
preservation  loan  service  programs,  if  you  do 
not  have  FmHA  collateral  you  will  need  to 
apply  for  debt  settlement  only.  Under  these 
programs,  the  debt  you  owe  FmHA  may  be 
settled  for  less  than  the  amount  you  owe.  You 
may  apply  for  debt  settlement  at  any  time  by 
submitting  an  application  for  debt  settlement 
on  Form  FmHA  1956-1. 

Programs  Available 

(1)  Compromise  offer:  A  lump-sum  payment 
of  less  than  the  total  FmHA  debt  owed. 

(2)  Adjustment  offer:  One  or  more 
payments  of  less  than  the  total  amount  owed 
to  FmHA.  Your  payments  can  be  spread  out 
over  a  maximum  of  five  years  if  FmHA 
decides  you  will  be  able  to  make  the 
payments  as  they  become  due. 

(3)  Cancellation:  'The  final  settlement  of  a 
debt  without  any  payment.  FmHA  must 
determine  there  is  no  FmHA  security  or  other 
assets  from  which  FmHA  can  collect.  You 
must  be  unable  to  pay  any  part  of  the  debt 
now  or  in  the  future. 

(4)  Chargeoff:  FmHA  may  use  this  option  to 
write  off  debt  and  terminate  collection 
activity  without  release  of  your  personal 
liability  for  the  FmHA  debt  The  same 
conditions  for  cancellation  apply  here. 
Approval  Requirements 

If  you  sell  your  collateral,  you  must  apply 
the  proceeds  from  the  sale  to  your  FmHA 
account  before  you  can  be  considered  for 
debt  settlement.  In  the  case  of  compromise 
and  adjustment,  however,  you  may  keep  your 
collateral  if  you  are  unable  to  pay  your  total 
FmHA  debt  and  pay  FmHA  the  present  fair 
market  value  of  your  collateral  along  with 
any  additional  amount  you  are  able  to  pay  as 
determined  by  FmHA.  You  will  be  allowed  to 
retain  a  reasonable  equity  in  essential 
nonsecurity  property  to  continue  your  normal 
operations  and  meet  minimum  family  living 
expenses.  FmHA  will  not  finance  a 
compromise  or  adjustment  offer. 

All  debt  settlements  of  fanner  program 
loans  must  be  recommended  by  the  FmHA 
County  Committee  with  a  finding  that  the 
statements  on  your  application  are  true.  The 
committee  must  certify  that  you  do  not  have 
assets  or  income  in  addition  to  what  you 
stated  in  your  application.  If  you  qualify,  your 
application  must  also  be  approved  by  the 
FmHA  State  Director  or  the  FmHA 
Administrator  depending  on  the  amount  of 
the  debt  to  be  settled. 

VII.  How  To  Apply  for  Primary  and 
Preservation  Loan  Servicing  Programs 

Application  Forms 

These  forms  should  be  included  with  this 
notice.  If  they  are  not,  you  can  obtain  them 
from  the  FmHA  County  Office  or  as  directed 
below.  The  forms  required  are  listed  below. 
Form  number  Title 

(1)  FmHA  410-1  Application  for  Fml  lA 
Services.  (The  flnancial  statement  on  this 
form  must  include  information  no  more  than 
90  days  old.  The  flnancial  statement  must  be 
for  all  individuals,  corporations,  or 
partnerships  personally  liable  for  the  FmHA 
debt.) 

(2)  FmHA  410-8  Application  Reference 
Letters. 


(3)  FmHA  410-9  Statement  Regarding 
Privacy  Act. 

(4)  FmHA  431-2  Farm  and  Home  Plan. 

You  may  request  the  County  Supervisor  to 
assist  you  in  completing  your  plans. 

(5)  FmHA  440-32  Request  for  Statement 
of  Debts  and  Collateral. 

(6)  FmHA  1910-5  Request  for  Verification 
of  Employment. 

(7)  FmHA  1924-1  Development  Plan  (if 
you  are  planning  to  make  major  changes  in 
your  farming  operation).  The  County 
Supervisor  can  assist  and  advise  you  on  any 
additional  information  that  may  be  needed. 

(8)  FmHA  1956-1  Application  for 
Settlement  of  Indebtedness.  (Complete  this 
form  only  if  you  wish  to  apply  for  debt 
settlement.) 

(9)  SCS-CPA-026  Highly  Erodible  Land 
and  Wetland  Conservation  Determination. 
(This  form  must  be  obtained  from  and 
completed  in  the  Soil  Conservation  Service 
office.) 

(10)  AD-1026  Highly  Erodible  Land 
Conservation  (HELC)  and  Wetland 
Conservation  (WC)  Certification.  (This  form 
must  be  obtained  ^m  and  completed  in  the 
Agricultural  Stabilization  and  Conservation 
Service  office.) 

Note: 

For  Conservation  Easement  only,  obtain 
the  Agricultural  Stabilization  and 
Conservation  Service  or  Soil  Conservation 
Service  photo  of  your  farm.  Show 
approximate  number  of  acres  you  wish  to  use 
for  a  conservation  easement. 

Time  To  Apply  for  Primary  and  Preservation 
Loan  Servicing  Programs 

To  apply,  you  must  complete  the 
appropriate  forms  and  return  them  to  the 
FmHA  County  office  within  60  days  from  the 
date  you  received  this  notice.  If  you  are  less 
than  180  days  delinquent  and  do  not  choose 
to  return  the  forms,  you  will  receive  a  second 
notice  when  you  are  180  days  delinquent. 

If  you  are  less  than  180  days  delinquent 
and  you  return  the  forms  within  the  required 
time,  you  will  not  be  renotified  when  you  are 
180  days  delinquent. 

VIII.  What  Happens  When  You  Are  Not 
Eligible  for  Primary  Loan  Service  Programs? 

If  the  County  Supervisor  decides  you  are 
not  eligible,  you  may  request  a  meeting  with 
the  County  ^pervisor  so  he/she  can  explain 
the  decision.  If  you  think  the  County 
Supervisor’s  decision  is  wrong,  you  can  tell 
him/her  why.  If  you  can  make  the  necessary 
realistic  changes  to  your  Farm  and  Home 
Plan  to  show  a  feasible  plan,  you  should 
show  these  changes  to  the  County 
Supervisor. 

Negotiation  of  the  Appraisal 

A  negotiation  of  the  appraisal  is  a  process 
whereby  the  borrower  objects  to  the  FmHA 
appraisal,  obtains  an  independent  appraisal 
at  their  own  costs,  pays  one-half  of  the  cost 
for  a  third  appraisal,  and  the  average  of  the 
two  appraisals  closest  in  value  is  taken  as 
the  final  appraised  value  to  be  used  in 
considering  restructuring.  In  all  cases  of 
primary  and  preservation  loan  servicing 
where  the  borrower  presents  an  independent 
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appraisal  which  is  conducted  by  a  qualiHed 
appraiser  and  is  within  5  percent  of  the  value 
of  the  FmHA  appraisal,  the  borrower  must 
choose  one  of  these  two  appraisals  for  the 
County  Supervisor  to  use  to  continue 
processing  the  request.  Borrowers  who 
request  to  negotiate  the  appraisal  do  not  have 
rights  to  an  FmHA  appeal  of  the  Final 
appraisal. 

You  May  Request  Mediation  of  Other  Loans 

If  you  cannot  show  a  feasible  farm  plan 
because  you  owe  too  much  to  other  creditors 
and  suppliers,  FmHA  will  help  you  try  to  get 
your  other  creditors  to  adjust  your  debts.  This 
will  be  done  by  FmHA  asking  for  mediation  if 
your  State  has  a  mediation  program  approved 
by  the  United  States  Department  of 
Agriculture.  If  there  is  no  State  mediation 
program,  FmHA  will  try  to  set  up  a  meeting 
with  your  other  creditors  and  suppliers  If  it 
can  be  shown  that  a  reduction  in  these  debts 
can  provide  a  feasible  farm  plan.  If  you 
object  to  the  FmHA  appraisal,  you  may  ask 
FmHA  to  negotiate  the  appraisal  prior  to 
mediation. 

You  Have  the  Right  to  Appeal 

(1)  Appeal  Hearing.  If  you  do  not  convince 
the  County  Supervisor  that  you  should  get 
primary  loan  servicing  or  were  unable  to 
resolve  the  problem  through  mediation,  you 
have  a  right  to  appeal  the  decision.  The 
County  Supervisor  must  send  you  a  letter 
after  the  meeting  that  explains  his/her 
decision.  The  letter  must  also  say  you  have 
30  days  to  ask  for  an  appeal  hearing.  You  can 
present  witnesses  and  documents  and  ask 
FmHA  questions  at  the  hearing.  The  appeal 
hearing  is  recorded,  and  you  can  get  a  copy 
of  the  transcript  of  the  hearing  if  you  pay  for 
the  copying  costs. 

(2)  Review.  If  you  do  not  win  at  the  appeal 
hearing,  FmHA  must  tell  you  why  and  let  you 
ask  for  a  review  of  that  decision.  The 
transcript  and  the  documents  used  at  the 
hearing  will  be  reviewed  when  you  ask  for  a 
review  of  the  appeal  hearing  decision. 

You  May  Buyout  (Pay  Off)  Your  Loan  at  the 
"Recovery  Value” 

(1)  Recovery  Value.  If  the  analysis  of  your 
debt  shows  that  you  cannot  “cash  flow”  even 
if  your  debt  to  FmHA  is  reduced  to  the 
recovery  value  of  the  collateral,  the  County  _ 
Supervisor  will  send  you  a  letter  saying  you 
can  buyout  the  loan  by  paying  the  “recovery 
value.”  The  recovery  value  is  described  in 
more  detail  in  section  1(6)  of  this  notice. 

(2)  Limits.  You  can  receive  only  one 
writedown  or  buyout  in  a  lifetime.  If  you 
received  a  writedown  or  buyout  on  an 
application  filed  on  or  before  November  28, 
1990,  the  writedown  will  not  be  counted 
toward  the  limit  In  such  cases,  you  would  be 
entitled  to  either  one  more  writedown  or  a 
buyout.  Also,  for  a  writedown  or  buyout  you 
are  limited  to  a  lifetime  maximum  of  $300,000 
writeoff  or  writedown. 

(3)  Eligibility.  To  qualify  you  must  prove 
that: 

You  cannot  repay  your  FmHA  delinquent 
debt  which  was  due  to  circumstances  beyond 
your  control. 

You  have  acted  in  good  faith,  and 

The  value  of  your  restructured  loan  is  less 
than  the  recovery  value. 


(4)  Time  Limit.  If  you  want  to  pay  off  the 
loan  at  “recovery  value,”  you  must  pay 
FmHA  within  90  days  of  the  date  you  receive 
the  offer.  If  you  appeal  the  County 
Supervisor's  decision  not  to  give  you  primary 
loan  servicing,  this  90  days  will  not  start  until 
all  appeal  hearings  and  appeal  reviews  end. 

(5)  Cash.  If  you  pay  off  the  loan  at  net 
recovery  value,  you  must  pay  in  cash.  FmHA 
will  not  make  or  guarantee  a  loan  for  this 
purpose. 

(6)  You  Must  Sign  a  Net  Recovery  Buy  Out 
Recapture  Agreement  The  agreement  asks 
you  to  repay  all  or  part  of  the  amount  of  your 
debt  FmHA  writes  off  if  you  sell  or  otherwise 
convey  your  real  estate  collateral.  The 
amount  you  repay  depends  upon  the  market 
value  of  your  real  estate  collateral  on  the 
date  you  sell  or  otherwise  convey  it. 

The  agreement  will  not  last  longer  than  10 
years. 

Consideration  for  Preservation  Loan  Service 
Programs 

You  will  be  considered  for  preservation 
loan  service  programs  if: 

(1)  You  applied  for  primary  loan  servicing 
as  required  and  did  not  qualify. 

(2)  You  do  not  appeal  your  primary  loan 
servicing  denial,  or  do  not  win  your  appeal. 

(3)  You  do  not  pay  off  the  loan  at  recovery 
value. 

FmHA  will  consider  you  for  preservation 
loan  service  programs  after  the  90-day  time 
period  you  have  to  pay  off  the  loan  at 
recovery  value. 

Consideration  for  Homestead  Protection  and/ 
or  Farmland  Leaseback/Buyback  Agreement 

You  will  be  considered  for  preservation 
loan  service  programs  if  you: 

(1)  Meet  the  conditions  described  above, 
and 

(2)  Agree  to  give  FmHA  title  to  your  land  at 
the  time  FmHA  signs  the  written  homestead 
protection  and/or  farmland  leaseback/ 
buyback  agreement  with  you.  FmHA  will  not 
accept  title  and  will  deny  your  preservation 
request  if  it  is  not  in  FmHA's  best  financial 
interest  to  accept  title.  FmHA  will  figure  the 
costs  of  taking  title  including  the  cost  of 
paying  other  creditors  who  have  outstanding 
liens  on  the  property.  FmHA  will  take  title 
only  if  it  can  obtain  a  recovery  on  its  cost. 
Any  written  agreement  for  preservation  loan 
servicing  will  include  the  amount  you  must 
pay  for  rent  the  number  of  years  you  can 
rent  and  an  option  to  buy. 

FmHA  may  consider  you  for  homestead 
protection  and  farmland  leaseback/buyback 
on  your  real  estate  and,  at  the  same  time, 
consider  you  for  buyback  of  your  equipment 
and  any  other  non-real  estate  collateral  at 
market  value. 

Consideration  for  Debt  Settlement  Programs 

If  you  wish  to  be  considered  for  debt 
settlement  you  will  need  to  request  and 
return  a  completed  Form  FmHA  1956-1.  You 
may  request  debt  settlement  at  any  time. 
Usually,  the  most  appropriate  time  for 
making  this  request  is  when  FmHA  has 
determined  that  Primary  Servicing  options 
will  not  provide  the  best  net  recovery  to  the 
Government  and  you  are  requesting 
preservation  loan  servicing.  If  you  no  longer 
have  any  security  remaining  for  the 


outstanding  FmHA  loans,  you  may  want  to 
request  debt  settlement  instead  of  primary 
and  preservation  loan  semcing 

IX.  What  Happens  When  You  Are  Turned 
Down  for  Preservation  Loan  Service 
Programs  and/or  Debt  Settlement  Programs^ 
You  Can  Appeal 

If  FmHA  decides  that  you  cannot  get 
homestead  protection  and/or  farmland 
leaseback/buyback  and/or  debt  settlement 
you  can  ask  for: 

(1)  A  meeting  with  FmHA  to  discuss  the 
decision,  and 

(2)  An  appeal  hearing. 

The  Right  to  a  Meeting 

The  County  Supervisor  will  send  you  a 
letter  telling  you  why  FmHA  decided  not  to 
give  you  homestead  protection  or  farmland 
leaseback/buyback  and/or  debt  settlement 
That  letter  will  give  you  15  days  to  ask  for  a 
meeting  with  FmHA. 

The  Right  to  an  Appeal  Hearing 

If  you  do  not  convince  FmHA  at  the 
meeting  to  change  their  decision.  FmHA  will 
send  you  another  letter  giving  you  30  days  to 
request  an  appeal  hearing. 

At  the  appeal  hearing,  you  can  contest 
FmHA’s  rental  price  and  its  decision  not  to 
give  you  homestead  protection  and/or 
farmland  leaseback/buyback.  You  can  also 
contest  FmHA's  decision  to  reject  your  debt 
settlement  application. 

The  Right  to  a  Review 

If  you  do  not  win  the  appeal  hearing. 

FmHA  must  let  you  ask  for  a  further  review. 
The  recorded  transcript  of  the  hearing  will  be 
reviewed  at  this  stage.  You  can  get  a  copy  of 
the  transcript  by  paying  the  copying  costs. 

X.  What  Happens  if  You  Do  Not  Win  the 
Appeal  for  Preservation  Loan  Service 
Programs  and/or  Debt  Settlement  Programs? 

FmHA  will  accelerate  your  loan  account 
and  call  in  the  whole  debt.  FmHA  will  stop 
allowing  you  to  use  any  of  your  crop, 
livestock,  and  milk  checks,  on  which  they 
have  a  claim,  to  pay  for  living  and  operating 
expenses.  FmHA  will  also  repossess  the 
collateral  or  start  legal  foreclosure  or 
liquidation  proceedings  to  take  and  sell  the 
collateral,  including  your  equipment, 
livestock,  crops,  and  land.  After  acceleration, 
FmHA  may  also  take  by  administrative  offset 
money  which  other  Federal  Government 
agencies  owe  you. 

FmHA  will  take  these  actions  unless  you 
do  one  of  the  following  things  with  FmHA's 
approval: 

(1)  Sell  all  the  collateral  for  the  loan  at 
market  value. 

(2)  Convey  (legally  transfer)  the  collateral 
to  FmHA. 

(3)  Apply  to  transfer  the  collateral  to 
someone  else  and  have  that  person  assume 
all  or  part  of  the  FmHA  debt.  (This  is  called 
transfer  and  assumption.) 

If  any  of  these  options  result  in  payment  of 
less  than  you  owe,  you  may  apply  or  reapply 
for  debt  settlement.  You  may  apply  or  re¬ 
apply  for  homestead  protection  and  farmland 
leaseback/buyback  if  F^HA  gets  title  to  your 
land  or  home  through  a  foreclosure  action  or 
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conveyance.  You  may  re-apply  for  these 
programs  even  if  you  applied  before  and  did 
not  get  one  of  these  programs  and  were  not 
successful  on  appeal.  However,  applications 
for  leaseback/buyback  or  debt  settlement 
filed  after  the  60-day  time  period  provided  in 
this  notice  will  not  delay  acceleration  and 
foreclosure. 

Attachment  2 — Acknowledgement  of  Notice 
of  Program  Availability 

Note  to  County  Supervisor 

This  attachment  will  be  provided  to  every 
borrower  who  requests  Primary  and/or 
Preservation  Loan  Servicing  Programs,  and  to 
every  borrower  FmHA  contacts  in  regard  to 
monetary  default  or  financial  distress. 

1/We  have  been  given  a  notice  explaining 
the  primary  and  preservation  loan  service 
and  debt  settlement  programs. 

The  date  on  the  notice  was _ 

This  notice  explained  that  FmHA  programs 
are  available  to  help  me  keep  my  property 
and/or  settle  my  debt  with  FmHA. 

1/We  ask  FmHA  to  consider  me/us  for  all 
of  these  programs. 

1  understand  that  1  will  be  notified  of  my 
rights  to  appeal  after  FmHA  decides  on  my 
request. 

Signature 

Date 

Attachment  3 — Notice  to  Borrowers  With 
Non-Monetary  Defaults,  Non-Monetary 
Defaults  and  Delinquency,  or  That  a  Prior 
Lienholder  or  Jiuiior  Lienholder  is  Foreclosing 
Note  to  County  Supervisor 

This  attachment  will  be  used  to  notify 
borrowers  with  non-monetary  defaults, 
borrowers  with  both  non-monetary  and 
monetary  defaults,  and  borrowers  where  a 
prior  or  junior  lienholder  is  foreclosing. 

Dear _ _ : 

FmHA  has  reviewed  your  loan  account. 
Our  record  shows: 

□  You  are  now  $ _ behind  on  your 

payments.  This  is  a  violation  of  your  loan 
agreement. 

□  You  have  disposed  of  some  of  your 

property  used  to  secure  your  loan.  You  did 
not  get  written  approval  for  this.  This 
property  is _ 


(Describe  property.) 

□  You  have  stopped  farming  or  ranching. 
This  is  a  violation  of  your  loan  agreement. 

□  A  foreclosure  action  has  been  filed 

against  you  by _ This  is  a  violation  of 

your  loan  agreement. 

□  You  have _ _ _ 


(Insert  reasons  for  proposed  action.) 

FmHA  Will  Accelerate  Your  Loans 
This  means  FmHA  will  take  legal  action  to 
collect  the  money  you  owe.  They  will 
foreclose  on  real  estate  and  repossess 
equipment  and  other  property  used  to  secure 
your  loans.  They  will  also  stop  the  release  of 
money  from  the  sale  of  crops  or  other 
property.  They  may  take  by  administrative 
offset  money  you  are  owed  by  other  Federal 
agencies  •  -  ,  . 


Steps  You  Can  Take  Before  FmHA 
Accelerates  Your  Loans 

You  can  apply  for  the  programs  described 
in  attachment  1.  These  are  called  Primary 
and  Preservation  Loan  Service  and  Debt 
Settlement  Programs.  You  can  also  ask  for  a 
meeting.  At  this  meeting  you  can  explain  why 
you  think  FmHA's  reco^s,  as  indicated  on 
this  Notice,  are  wrong.  You  can  also  suggest 
things  you  can  do  to  correct  these  problems, 
so  as  to  void  acceleration  and  foreclosure. 

You  can  request  loan  servicing,  debt 
settlement  and  a  meeting  at  the  same  time. 

For  example,  if  this  Notice  states  that  you  are 
delinquent,  and  also  have  disposed  of 
property  without  FmHA’s  written  consent, 
you  can  request  servicing  to  deal  with  the 
delinquency  problem  and  request  a  meeting 
on  the  question  of  unauthorized  disposition  of 
property.  Please  read  the  section  on  debt 
settlement  programs  for  guidance  in 
requesting  and  receiving  consideration  of  a 
request  for  debt  settlement. 

Forms  Attached  to  This  Notice 

You  will  find: 

(1)  A  summary  of  all  primary  loan  service 
programs; 

(2)  A  summary  of  preservation  loan  service 
programs; 

(3)  A  summary  of  ail  debt  settlement 
programs; 

(4)  Copies  of  the  forms  needed  to  apply; 

(5)  Advice  on  how  to  get  copies  of  FmHA 
regulations;  and 

(6)  A  short  description  of  the  FmHA  appeal 
process. 

Purpose  of  Primary  Service  Programs 

These  loan  service  programs  are  to  help 
you  repay  the  loan  and  keep  your  farm 
property. 

Purpose  of  Preservation  Loan  Service 
Programs 

These  programs  are  intended  to  help 
farmers  who  may  lose  their  land  to  FmHA  to 
get  their  farmland  and  their  home  back 
through  a  lease  with  an  option  to  buy. 

Purpose  of  Debt  Settlement  Programs 

These  programs  apply  after  it  has  been 
determined  that  primary  loan  service 
programs  cannot  help  you.  You  may  be 
eligible  for  both  debt  settlement  and 
preservation  loan  service  programs,  if  you  do 
not  have  FmHA  collateral  you  will  need  to 
apply  for  debt  settlement  only.  Under  these 
programs,  the  debt  you  owe  FmHA  may  be 
settled  for  less  than  the  amount  you  owe.  You 
may  apply  for  debt  settlement  at  any  time  by 
requesting  and  submitting  an  application  for 
debt  settlement  on  Form  FmHA  195&-1. 

How  to  Apply  for  Loan  Servicing 

Complete  attachment  4  and  the  appropriate 
forms  included  with  this  notice. 

You  must  return  these  within  60  days  of 
getting  this  notice. 

Right  to  a  Meeting 

You  have  the  right  to  meet  with  your 
FmHA  County  Official  before  they  decide  to 
accelerate  your  loan.  You  must  check  the  box 
on  attachment  4  saying  you  want  a  meeting. 
(Attachment  4  is  the  "Response  to  Notice  of 
Intent  to  Accelerate  and  Notice  of  Borrower 
Rights.")  ’ 
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How  to  Ask  for  a  Meeting 

You  must  check  the  box  on  attachment  4 
asking  for  a  meeting  within  15  days  from  the 
date  of  this  notice.  Return  it  to  your  County 
Office.  Do  this  as  soon  as  possible.  It  is  wise 
to  call  also  to  set  up  the  meeting. 

Note:  If  you  ask  for  loan  servicing,  the 
meeting  will  be  delayed  until  a  decision  on 
your  loan  servicing  request  is  made. 

The  Right  to  Appeal 

•  You  can  ask  for  an  administrative  appeal 
even  if  the  meeting  does  not  resolve  your 
problems. 

•  You  can  ask  for  an  appeal  even  if  you  do 
not  have  a  meeting. 

•  You  have  the  right  to  appeal  even  if  you 
do  not  want  to  apply  for  loan  servicing 
programs  and/or  debt  settlement. 

How  to  Ask  for  an  Appeal 

Check  the  box  on  attachment  4  and  mail  it 
to  your  County  Office  within  30  days  of 
getting  this  notice. 

Note:  If  you  do  not  check  the  box  on  the 
attachment  4  to  ask  for  primary  and 
preservation  loan  service  programs,  you  will 
not  be  considered. 

If  you  do  not  ask  for  a  meeting  you  will  not 
get  one. 

You  may  still  appeal  by  asking  for  an 
administrative  appeal  on  the  attached  form. 
The  Right  Not  To  Be  Discriminated  Against 

Federal  law  does  not  allow  discrimination 
of  any  kind.  You  cannot  be  denied  a  loan 
because  of  your  race,  color,  religion,  national 
origin,  sex,  marital  status,  handicap,  or  age  (if 
you  can  legally  sign  a  contract). 

You  cannot  be  denied  a  loan  because  all  or 
part  of  your  income  is  from  a  public 
assistance  program. 

You  cannot  be  denied  a  loan  because  you 
exercised  your  rights  under  the  Consumer 
Credit  Protection  Act.  You  must  have 
exercised  these  rights  in  good  faith.  The 
Federal  Agency  responsible  for  seeing  this 
law  is  obeyed  is  the  Federal  Trade 
Commission,  Equal  Credit  Opportunity. 
Washington,  DC  20580. 

Sincerely, 

County  Supervisor.  Farmers  Home 

Administration,  United  States  Department 

of  Agriculture 

Date:  - - 

Attachment  4 — Response  to  Notice  Informing 
Me  of  FmHA’s  Intent  To  Accelerate  My  Loan 
Note  to  County  Supervisor 

This  attachment  will  be  included  with 
attachment  3.  when  contacting  a  borrower 
about  non-monetary  default,  non-monetary 
default  and  delinquency,  and  when  a  prior  or 
junior  lienholder  is  foreclosing. 

Notice  of  My  Rights 
To:  County  Supervisor,  Farmers  Home 
Administration 

From: - - 

(Please  print  your  name  and  address.) 

1  have  read  the  notice  informing  me  of 
FmHA's  intent  to  accelerate  my  loan  which  I 
received  with  this  form. 

I  want  to:  (Check  one  or  more  of  the 
following  boxes)  ’ 
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□  1.  Request  a  meeting  with  the  FmHA 

County  Office. 

My  phone  number  is - 

I  must  return  this  form  in  15  days. 

I  understand  I  do  not  lose  my  right  to 
appeal  by  asking  for  a  meeting. 

□  2.  ^  considered  for  all  primary  and 

preservation  loan  service  and  debt 
settlement  programs.  I  must  return  this 
form  along  with  all  applicable  forms  in 
60  days. 

□  3.  Have  an  administrative  appeal  hearing.  I 

understand  that  I  will  be  contacted  by 
FmHA's  National  Appeals  Staff  to  set  up 
the  appeal  hearing  date  and  give  me 
more  information.  I  must  return  this  form 
in  30  days. 

Date:  - 

Signature: - 

(Sign  here.) 

Attachment  5-A — Notice  of  Intent  To 
Accelerate  or  To  Continue  Acceleration  and 
Notice  of  Borrowers’  Ri^ts 
Note  to  County  Supervisor 
This  attachment  is  used  when  notifying  a 
borrower  who  returned  attachment  2  or  4  of 
exhibit  A.  that  FmHA  cannot  provide  the 
assistance  requested  with  the  Primary  Loan 
Services  Programs. 

(To  Be  Used  for  Applications  Submitted  on  or 
After  November  2k,  1990) 

Name  and  Address 
Dear  (Borrower's  Name); 

You  are  not  eligible  for  debt  restructuring. 

/.  □  FmHA  Has  Reviewed  Your  Application 
for  Primary  Loan  Servicing  (Debt 
Restructuring) 

You  cannot  get  primary  loan  servicing 
because  your  Farm  and  Home  Plan  does  not 
show  you  can  pay  all  your  family  living 
expenses,  farm  operating  expenses,  and 
scheduled  debt  repayments  even  with  FmHA 
help. 

To  get  primary  loan  servicing,  your  Farm 
and  Home  Plan  must  show  you  can  pay 

FmHA  at  least  $ _ per  year. 

Note:  The  attached  computer  printout 
summarizes  FmHA’s  calculations  based  on 
your  application. 

II.  □  FmHA  Has  Reviewed  Your  Application 
and  Your  Case  File 

Your  Farm  and  Home  Plans  shows  you  can 
pay  all  of  your  family  living  expenses,  farm 
operating  expenses,  and  scheduled  debt 
repayments  if  FmHA  uses  primary  loan 
servicing,  softwood  timber,  and  conservation 
easement  programs  to  restructure  your  loans. 
But  you  have  not  acted  in  good  faith. 

You  have  broken  your  loan  agreements 
with  FmHA. 

You  have  broken  loan  agreements  with 
FmHA  in  the  following  way: 

□  You  are  $ _ behind  in  your 

scheduled  loan  payments. 

□  You  have  sold  or  gotten  rid  of  property 

you  used  to  secure  the  FmHA  loan 
without  proper  approval  from  FmHA. 
You  have  not  acted  in  good  faith.  This 
property  is _ 

(Describe  property.) 

□  You  have  stopped  farming  or  ranching. 

□  You  have  - - 


III.  □  FmHA  Has  Reviewed  Your 
Application  and  Case  File 
You  have  sufficient  nonessential  assets  to 
bring  your  FmHA  account  current.  The  net 
recovery  value  of  FmHA’s  collateral  is 

$ _ _  The  net  recovery  value  (NRV)  of 

the  nonessential  assets  is  $ _ _  Your 

nonessential  assets  and  their  NRVs  are  as 
follows: 

Nonessential  Assets 


NRVs 


The  NRV  is  the  current  appraised  market 
value  minus  any  prior  liens  and  any  costs  of 
sale  such  as  taxes  due,  commissions  and 
advertising  costs. 

The  amount  needed  to  bring  your  FmHA 
account  current  is  $ _ . 

If  you  intend  to  sell  the  nonessential  assets 
or  borrow  against  their  value  to  obtain  the 
money  to  pay  FmHA  current,  you  must  do  so 
immediately  so  that  you  can  pay  FmHA 
current  within  90  days  from  the  date  you 
receive  this  letter. 

If  you  do  not  pay  FmHA  current  within  90 
days  or  appeal  the  adverse  decision  (see  part 
VI  of  this  notice),  FmHA  will  accelerate  your 
account  (see  part  V).  If  you  appeal  the 
decision,  the  90-day  period  to  pay  FmHA 
current  will  not  start  until  all  the  appeals  are 
completed.  You  must  check  the  appropriate 
block  on  the  response  form  and  return  it  to 
FmHA  within  the  specified  time  limit.  Since 
FmHA  believes  you  have  sufficient 
nonessential  assets  to  bring  your  FmHA 
account  current  you  are  not  now  eligible  for 
net  recovery  buyout  (option  5  on  attachment 
6-A).  If  you  disagree,  see  part  VI  for  an 
explanation  of  your  rights. 

IV.  □  You  Have  Already  Received  One 
Writedown  or  Buyout 

□  Your  writedown  of  debt  exceeded  your 
lifetime  limit  of  $300,000. 

V.  FmHA  Intends  to  Foreclose 

FmHA  will  accelerate  your  loan  because 
you  are  not  eligible  for  primary  loan 
servicing. 

FmHA  will  take  legal  action  to  collect  the 
money  you  owe. 

FmHA  may: 

(1)  Repossess  and  sell  your  equipment, 
crops,  livestock,  livestock  products,  and  other 
personal  property  used  to  secure  your  FmHA 
loan; 

(2)  Foreclose  and  sell  your  real  estate 
mortgaged  to  FmHA.  This  could  include  your 
dwelling  even  if  your  housing  account  is 
current,  if  it  was  used  to  secure  your  farm 
loan(s); 

(3)  Stop  any  release  of  money  from  the  sale 
of  crops,  livestock,  livestock  piquets,  or 
other  property  you  need  to  live  and  operate 
your  farm; 

(4)  Take  by  administrative  offset  any 
money  you  are  owed  by  Federal  agencies; 

(5)  File  lawsuits  to  collect  money  you  owe 
to  FmHA. 


VI.  What  You  Can  Do  to  Stop  Foreclosure 

Before  FmHA  can  take  action  against  you. 
you  can: 

(1)  Pay  your  FmHA  account  current. 

(2)  Request  a  meeting  with  the  FmHA 
county  official. 

If  you  disagree  »vith  FmHA’s  decision  that 
you  broke  your  loan  agreement  or  the 
decision  not  to  give  you  debt  restructuring, 
you  should  request  a  meeting  with  the  county 
FmHA  official.  The  county  official  can 
explain  the  FmHA  decision.  You  can  also 
present  changes  in  your  Farm  and  Home  Plan 
which  may  show  that  you  can  make  the 
amount  of  payment  listed  above  in  Section  I. 

To  ask  for  this  meeting,  check  the  box 
on  the  Response  Form;  (attachment  6-A). 

Time  limit:  You  must  return  the  “Response 
Form"  to  the  county  FmHA  office  within  15 
days  from  the  date  you  get  this  letter.  You 
should  also  call  the  county  office  to  set  up  the 
meeting. 

(3)  Request  an  appeal  hearing. 

You  may  also  request  an  appeal  hearing  to 
contest  FmHA's  decision.  At  the  hearing  you 
may  challenge  the  ways  FmHA  says  you 
broke  your  loan  agreements.  You  may  also 
challenge  FmHA's  decision  that  you  cannot 
present  a  feasible  Farm  and  Home  Plan  for 
primary  loan  servicing  if  your  notice  states 
FmHA  believes  you  cannot  present  a  feasible 
plan.  You  may  also  challenge  FmHA’s 
decision  that  you  are  ineligible  for  debt 
restructuring  because  you  have  already 
received  a  writedown  or  buyout. 

You  can  appear  at  the  appeal  hearing  and 
present  witnesses  and  documents  to  support 
your  position. 

If  you  did  not  previously  negotiate  your 
appraisal,  you  may  ask  for  an  independent 
appraisal  of  your  property  including  any 
nonessential  assets  that  FmHA  says  you 
own.  This  independent  appraisal  may  be 
important  if  you  think  FmHA  has  put  too  high 
or  too  low  a  value  on  your  property.  You  will 
have  to  pay  for  this  appraisal.  The  FmHA 
County  Supervisor  will  give  you  a  list  of  three 
appraisers  to  choose  frono.  Check  box  #3  on 
the  “Response  Form"  if  you  want  the 
independent  appraisal.  If  the  FmHA 
appraisal  contains  mathematical  or  property 
description  errors,  you  and  the  County 
Supervisor  can  make  the  necessary 
corrections  if  you  both  agree  to  such  changes. 

If  you  submit  an  independent  appraisal  and 
it  is  within  five  percent  of  the  value  of  the 
FmHA  appraisal,  you  must  select  which  of 
the  two  appraisals  you  want  FmHA  to  use  for 
your  request.  This  will  be  the  final  appraisal. 
It  cannot  be  appealed. 

If  you  request  a  meeting  with  the  FmHA 
county  official,  you  will  Ik  given  a  chance  to 
appeal  after  that  meeting. 

If  you  do  not  want  to  request  the  meeting 
but  do  want  to  appeal,  you  must  say  so  on 
the  enclosed  “Response  Form." 

You  may  request  both  the  meeting  and  the 
appeal  hearing  on  the  “Response  Form.’’ 
Check  box  #2  on  the  “Response  Form”  to 
request  an  appeal  hearing.  If  you  ask  for  just 
the  appeal  hearing,  you  must  return  the 
“Response  Form"  to  FmHA  within  30  days  of 
the  date  you  received  the  letter.  If  you  are 
appealing  the  appraisal,  you  should,  if 
possible,  submit  a  copy  of  your  independent 
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appraisal  to  the  hearing  officer  and  the 
County  Supervisor  prior  to  the  appeal 
hearing. 

(4)  Buy  out  the  loan  at  recovery  value. 

You  have  this  option  only  if  the  recovery 
value  is  greater  than  the  value  of  the 
restructured  loan,  you  cannot  repay  your 
FmHA  debt  due  to  circumstances  beyond 
your  control,  and  you  have  acted  in  good 
faith  and  tried  to  keep  your  agreements  with 
FmHA.  Also,  buyout  is  subject  to  a  $300,000 
maximum,  lifetime  limit,  and  a  limit  of  one 
buyout  per  borrower.  A  further  explanation 
of  these  limits  can  be  found  in  the  Primary 
and  Preservation  Loan  Service  and  Debt 
Settlement  Programs  Purpose  notice  which 
was  sent  to  you  earlier. 

You  [may]  or  [may  not)  buy  out  your  FmHA 
loan(s)  at  the  recovery  value  of  the  property 
securing  the  loan  and  any  nonessential 

assets.  The  recovery  value  is  $ _ The 

restructured  ioan(s)  value  is  $ _ 


Note  to  County  Supervisor 
Circle  the  appropriate  entry. 

Note:  The  attached  computer  printout 
summarizes  FmHA's  calculations. 

If  you  are  eligible  and  pay  the  recovery 
value,  FmHA  will  write  off  the  rest  of  your 
debt  up  to  $300,000.  If  you  are  eligible  to  pay 
the  recovery  value,  FmHA  will  require  you  to 
sign  a  recapture  agreement.  This  agreement 
would  allow  FmHA  to  require  you  to  pay  the 
difference  between  the  recovery  value  and 
the  current  market  value  of  your  real  estate 
securing  the  loan  if  you  sell  it  within  10  years 
of  the  agreement.  FmHA  can  never  recapture 
more  than  it  wrote  off. 

Time  Limit.  If  you  are  eligible  and  want  to 
buy  out  your  loan(s]  at  the  recovery  value, 
you  must  pay  FmHA  within  90  days  from  the 
date  you  received  this  letter.  You  must  pay 
FmHA  in  cash,  money  order,  or  certified 
check. 

If  you  appeal  FmHA's  adverse  decision,  the 
90-day  period  to  buy  out  at  recovery  value 
will  not  start  until  all  of  the  appeals  are 
completed.  Check  box  #3  on  the  “Response 
Form”  if  you  want  to  buy  out  at  recovery 
value. 

(5)  Consideration  for  Homestead 
Protection,  Farmland  Leaseback/Buyback 
and  Debt  Settlement. 

If  you  do  not  appeal,  or  if  you  do  not  win 
your  appeal  and  you  do  not  buy  out  the  loan 
at  recovery  value,  FmHA  will  automatically 
consider  you  for  Homestead  protection  and 
farmland  leaseback/buyback.  [You  applied 
for  these  programs  when  you  applied  for 
primary  loan  servicing  (debt  restructuring].! 
FmHA  will  notify  you  that  it  will  be 
considering  you  for  these  programs  and  will 
request  some  additional  information  when 
the  time  comes  to  consider  you.  If  you 
applied  for  Debt  Settlement  by  returning 
Form  FmHA  1956-1,  FmHA  will  also  consider 
you  for  this  option  now.  If  you  did  not  apply 
for  Debt  Settlement  before,  you  can  apply 
now.  Copies  of  Form  FmHA  1956-1  are 
available  at  your  FmHA  County  Office. 

VII.  What  Happens  if  You  Do  Not  Respond 

If  you  do  not  respond  to  this  letter  by 
completing  and  returning  the  enclosed 
attachment  6-A,  “Response  to  Notice  of 


Intent  to  Accelerate  or  Continue  with 
Acceleration  and  Notice  of  Borrowers’ 

Rights,"  FmHA  will  accelerate  or  continue 
with  acceleration  of  your  FmHA  debts.  This 
is  a  very  severe  action.  FmHA  will  take  any 
of  the  actions  listed  in  Section  V  above  to 
collect  on  your  debt. 

The  Right  Not  To  Be  Discriminated  Against 
Federal  law  does  not  allow  discrimination 
of  any  kind.  You  cannot  be  denied  a  loan 
because  of  your  race,  color,  religion,  national 
origin,  sex,  marital  status,  handicap,  or  age  (if 
you  can  legally  sign  a  contract). 

You  cannot  be  denied  a  loan  because  all  or 
part  of  your  income  is  from  a  public 
assistance  program. 

You  cannot  be  denied  a  loan  because  you 
exercised  your  rights  under  the  Consumer 
Credit  Protection  Act.  You  must  have 
exercised  these  rights  in  good  faith.  The 
Federal  Agency  responsible  for  seeing  this 
law  is  obeyed  is  the  Federal  Trade 
Commission,  Equal  Credit  Opportunity, 
Washington,  DC  20580. 

Sincerely, 

County  Supervisor,  Farmers  Home 
Administration,  United  States  Department 
of  Agriculture 

Attachment  6-A — Response  to  Notice 
Informing  Me  of  FmHA’s  Intent  To 
Accelerate  or  Continue  With  Acceleration 
and  Notice  of  My  Rights 
Note  to  County  Supervisor 
This  attachment  will  always  be  sent  with 
attachment  5-A. 

(To  be  used  for  application  submitted  on  or 
after  November  28. 1990). 

To;  County  Supervisor,  Farmers  Home 
Administration 

From: - ; - 

(Please  print  your  name  and  address.) 

1  have  read  the  notice  informing  me  of 
FmHA’s  intent  to  accelerate  or  continue  with 
acceleration  of  my  loan  which  I  received  with 
this  response  form. 

I  want  to: 

[Check  appropriate  box  or  boxes.) 

□  (1)  Request  a  meeting  with  an  FmHA 

county  official. 

I  must  return  this  “Response  Form"  within 
15  days  to  request  a  meeting. 

My  current  telephone  number  is _ _ 

I  understand  that  I  do  not  lose  my  appeal 
rights  by  asking  for  this  meeting. 

□  (2)  Request  an  appeal  hearing. 

I  must  return  this  "Response  Form"  within 
30  days  to  request  a  hearing. 

I  understand  that  I  will  be  contacted  by 
FmHA’s  National  Appeals  Staff  to  set  up  the 
appeal  hearing  date  and  to  give  more 
information. 

If  possible,  I  should  provide  the  County 
Supervisor  and  the  hearing  officer  a  copy  of 
my  independent  appraisal  prior  to  the  appeal 
hearing  if  I  am  requesting  an  appeal  of  the 
appraisal. 

□  (3)  Request  an  independent  appraisal  of 

my  property  including  any  nonessential 
assets. 

1  must  return  this  “Response  Form”  within 
30  days  to  request  an  independent  appraisal. 

1  understand  that  I  must  pay  for  this 
appraisal.  I  understand  that  the  FmHA 


County  Supervisor  will  give  me  names  of 
three  appraisers,  from  which  I  must  choose 
one  if  1  am  also  requesting  an  appeal. 

□  (4)  Buy  out  my  loan(s)  at  the  recovery 

value. 

I  understand  that  1  must  pay  FmHA 

$ _ in  cash,  certified  check,  or 

money  order.  I  understand  that  I  must  pay 
this  to  FmHA  within  90  days  of  the  date  1 
received  this  letter,  or  if  I  appeal  the  FmHA 
decision,  I  must  pay  within  90  days  from  the 
end  of  the  appeal  of  the  FmHA  decision. 

□  (5)  Pay  my  FmHA  account  current. 

I  understand  that  I  must  pay  FmHA 

$ - to  pay  my  account  current.  1 

will  pay  this  amount  to  FmHA  within  90  days 
of  the  date  I  received  this  letter,  or  if  I  appeal 
the  FmHA  decision,  I  will  pay  within  90  days 
from  the  end  of  the  appeal  of  the  FmHA 
decision.  I  understand  that  when  I  pay  this 
amount  FmHA  will  continue  with  my 
account. 


Borrower’s  signature 


Date 

Attachment  9-A — Notification  of  Intent  to 
Accelerate  or  Continue  Acceleration  of  Loans 
and  Notice  of  Your  Rights 

Note  to  County  Supervisor 
This  attachment  will  be  sent  to  borrowers 
who  are  180  days  delinquent,  whose  accounts 
have  not  been  accelerated,  WHO  DID  NOT 
return  attachment  2  of  exhibit  A  sent  on  or 
after  November  28. 1990,  or  attachment  2  of 
exhibit  F. 

(To  be  used  for  borrowers  receiving  notices 
on  or  after  November  28, 1990) 

FmHA  will  accelerate  your  loan  because 
you  have  not  asked  or  have  not  accepted  the 
offer  for  primary  loan  service  programs. 

You  can: 

(1)  Ask  for  meeting  with  your  FmHA 
County  official. 

(2)  Appeal  FmHA’s  decision. 

(3)  Ask  to  voluntarily  sign  over  to  FmHA 
the  property  used  to  secure  your  loan  and  ask 
to  be  released  from  your  debt. 

(4)  Apply  for  a  leaseback  or  buyback  of 
your  farm  real  estate  once  FmHA  has  taken 
it. 

(5)  Ask  to  keep  your  home  after  FmHA  has 
taken  it. 

Dear  (Borrower’s  Name): 

You  are  behind  with  your  payments  to 
FmHA,  and  a  review  of  your  account  shows: 

□  You  are  $ _ behind  in  your  FmHA 

loan  payments. 

This  is  a  violation  of  your  loan  agreement. 

□  You  have  sold  or  gotten  rid  of  property 

used  to  secure  your  FmHA  loan.  You  did 
not  get  written  approval  for  this. 

The  property  is - 


(Describe  property.)  • 

□  You  have  stopped  farming  or  ranching. 
This  is  a  violation  of  your  loan  agreement. 

□  You  have - 
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(Insert  reason  for  proposed  action.) 

FmHA  Will  Accelerate  Your  Loans 

This  means  PmHA  will  lake  legal  action  to 
collect  the  money  you  owe.  They  will 
foreclose  on  real  estate  and  other  property 
used  to  secure  your  loans.  This  could  include 
your  dwelling  even  if  your  housing  account  is 
current  tf  it  was  used  to  secure  your  farm 
loan(s).  They  may  also  stop  the  release  of 
money  &om  the  sale  of  crops  or  other 
property.  They  may  take  by  administrative 
offset  any  money  you  are  owed  by  other 
Federal  agencies. 

Steps  You  Can  Take  Before  FmHA 
Accelerates  or  Continues  Acceleration  of 
Your  Loans 

(1)  Right  to  a  meeting.  You  have  the  right  to 
meet  Mrith  an  PmHA  County  official  before 
they  decide  to  acceloete  or  continue 
acceleration  of  your  loan.  You  must  check  the 
box  on  Attachment  lU-A  saying  you  want  a 
meeting.  (Attachment  lO-A  is  the  “Response 
to  Notice  of  Intent  to  Accelerate  or  Continue 
Acceleration  of  My  Loan."} 

How  Soon  Must  /  Ask  for  o  Meeting?  You 
must  ask  for  a  meeting  within  15  days  from 
the  date  of  this  notice.  Check  the  box  on 
attachment  10-A.  Return  it  to  your  County 
office.  Do  this  as  soon  as  possible. 

(2)  The  Right  to  Appeal  You  can  ask  for  an 
administrative  appeal  before  a  hearing 
officer.  You  can  contest  FmHA's  decision  to 
accelerate  or  continue  acceleration  of  your 
loan.  You  can  ask  for  an  administrative 
appeal,  even  if  you  have  asked  for  a  meeting 
and  your  problems  were  not  resolved  at  that 
meeting.  However,  you  can  only  appeal  an 
issue  once.  For  example,  if  you  previously 
appealed  a  favorable  debt  restructuring  ofi^er 
and  were  not  successful  on  appeal,  you 
cannot  appeal  this  offer  again. 

You  can  ask  for  an  appeal  even  if  you  do 
not  have  a  meeting. 

How  to  Ask  for  an  Appeal  Check  the  box 
on  attachment  10-A  and  mail  it  to  your 
County  Office  within  30  days  of  getting  this 
notice. 

What  Happens  if  You  Do  Not  Respond?  If 
you  do  not  respond  to  this  notice  by  filling 
out  attachment  10-A.  FmHA  will  accelerate 
or  continue  acceleration  of  any  loans.  This 
means  they  will  take  legal  action  to  collect 
the  unpaid  loan,  including  foreclosure  as 
described  above. 

Note:  Foreclosure  means  you  lose  the  title 
to  your  land.  But  you  can  still  apply  for 
preservation  loan  service  programs  to  keep 
possession  of  your  house  or  farm  if  FmHA 
buys  the  property  at  the  foreclosure  sale.  [See 
exhibit  A.  attachment  1  sent  to  you  on 

_ _  If  you  did  not  get  these  forms, 

contact  your  County  Office  within  15  days  of 
this  notice.) 

The  Right  Not  To  Be  Discriminated  Against 

Federal  law  does  not  allow  discrimination 
of  any  kind.  You  cannot  be  denied  a  loan 
because  of  your  race,  color,  religion,  national 
origin,  sex,  marital  status,  handicap,  or  age  (if 
you  can  legally  sign  a  contract). 

You  cannot  be  denied  a  loan  because  you 
exercised  your  rights  under  the  Consumer 
Credit  Protection  Act.  You  must  have 
exercised  these  rights  in  good  faith. 

The  Federal  Agency  responsible  for  seeing 
this  law  is  obeyed  is  the  Federal  Trade 


Commission,  Equal  Credit  Opportunity. 
Washington,  DC  20580. 

Sincerely, 

County  Supervisor 

Farmers  Home  Administration 

U.S.  Department  of  Agriculture 

Date:  - 

Attachment  10-A — Re^ionse  to  Notice 
Informing  Me  of  FmHA’s  Intent  To 
Accelerate  or  Continue  to  Accelerate  My 
Loan 

Note  to  County  Supervisor 
This  attachment  will  always  be  sent  with 
attachment  9-A. 

(To  be  used  for  borrowers  receiving  notices 
on  or  after  November  28. 1990). 

Notice  of  My  Rights 
To:  County  Supervisor.  Farmers  Home 
Administration 

From: - 

(Please  print  your  name  and  address.) 

I  want  to:  (Check  one  or  more  of  the 
following  boxes) 

□  (1)  Request  a  meeting  with  the  FmHA 

County  O^cial. 

My  telephone  number  is _ 

I  must  retuni  this  form  within  15  days. 

I  understand  I  do  not  lose  my  right  to 
appeal  if  I  ask  for  a  meeting. 

□  (2)  Voluntarily  sign  over  to  FmHA  all  the 

property  used  to  secure  my  loan  and 
settle  my  debt. 

□  (3)  Request  an  administrative  appeal. 

I  understand  diat  I  will  be  contacted  by  an 
official  of  FmHA's  NatkMial  Appeals  Staff  to 
set  up  an  appeal  hearing  and  give  me  more 
information.  I  understand  I  must  request  an 
appeal  within  30  days  of  receiving  this  notice. 
I  have  not  previously  appealed  this  issue. 

□  (4)  Preservation  loan  service  programs. 

Signed  - 

Date  - 

12.  Exhibit  B  of  subpart  S  is  revised  and 
attachment  1  is  added  to  read  as  follows: 

Exhibit  B — Notification  of  Offer  to 
Restructure  Debt  for  Financially  Distressed 
Borrowers  Current  on  Their  Loan  Payments 
(Borrower’s  Name  and  Address) 

(Date) 

Dear  (Borrower's  Name): 

We  have  determined  that  the  Farmers 
Home  Administration  (FmHA)  can  approve 
your  request  for  primary  loan  servicing 
programs. 

Our  calculations  indicate  that  you  will  be 
able  to  make  the  necessary  annual  payment 
on  your  FmHA  loan  if  your  loan  is 
restructured  through  the  use  of  primary  loan 
servicing  programs.  Therefore,  we  are 
offering  to  restructure  your  FmHA  debt  in  the 
following  fashion: 


(The  County  Supervisor  will  fill  in  the  blank 
by  describing  exactly  what  would  be  done 
with  the  borrower's  account.  For  example,  if 
the  borrower  has  a  farm  ownership  loan,  the 
County  Supervisor  will  fill  in  the  blank  by 


saying  that  ($  Amount)  of  principal  and 
interest  on  that  loan  would  be  reamortized 
for  40  years  from  the  original  date  of  the  loan, 
or  up  until  (date)  at  the  limited  resource 
interest  rate,  which  is _ percent.) 

The  attached  computer  printout  indicates 
the  primary  loan  servicing  program  that  will 
help  you  overcome  your  financial  difficulty 
and  provide  the  greatest  net  recovery  to  the 
Government. 

If  you  want  FmHA  to  use  the  primary 
servicing  program  identified  on  the  computer 
printout,  you  must  accept  this  offer  in  writing. 
Your  acceptance  must  be  received  by  FmHA 
not  later  than  45  days  from  your  receipt  of 
this  letter.  You  may  accept  this  offer  in 
writing  by  signing  and  returning  the  attached 
form  titled  “Acceptance  of  Offer  to 
Restructure  my  Debt." 

If  you  do  not  accept  this  offer  within  45 
days,  and  your  account  becomes  delinquent. 
FmHA  will  renotify  you  of  all  servicing 
options  available  at  that  time. 

Sincerely, 

County  Supervisor 

Attachment  1 — Acceptance  of  Offer  to 
Restructure  my  Debt 

(Date) - 

To:  - 

From:  (Please  print  your  name  and  address) 

Dear  County  Supervisor; 

I  have  received  your  offer  to  restructure  my 
FmHA  debt.  1  would  like  to  accept  that  offer. 

Sincerely. 

(Borrower’s  signature)  - 

(Date) 

13.  Exhibit  C-1  to  subpart  S  is  added  to 
read  as  follows: 

Exhibit  C-1 — Net  Recovery  Buyout  Recapture 
Agreement 

(For  applications  filed  for  restructuring  on  or 
after  November  28, 1990.) 

Purpose 

This  agreement  with  FmHA  will  allow  you 
to  buy  out  your  loan(s)  at  the  net  recovery 
value. 

1.  I/we _ _ _ understand  and  agree  to 

the  following  conditions. 

2.  I/We  will  give  FmHA  a  lien  (mortgage  or 
deed  of  trust)  on  the  FmHA  real  estate 
security  property  I/we  own  to  secure  this 
agreement. 

The  lien  is  to  secure  tne  maximum 
recapture  amount  listed  in  item  6.c.  of  this 
agreement.  This  lien  is  secondary  to  the 
following  lien(s),  including  any  lien  used  to 
obtain  the  net  recovery  buyout  amount  up  to 
the  net  recovery  value. 


(name,  address,  and  unpaid  balance  of 
lien(s)) 

3. 1/We  agree  that  if  I/we  do  not  sell  or 
convey  any  portion  of  the  real  estate  used  as 
security  for  10  years,  the  agreement  and  any 
liability  you  have  under  it  will  be  satisfied  at 
the  end  of  10  years,  and  then  FmHA  will 
release  its  lien. 

Note:  Convey  includes,  but  is  not  limited 
to.  any  form  of  transfer  in  all  or  any  portion 
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of  the  real  estate  property,  including  sale.  gift. 
Contract  Sale/Purchase  Agreement, 
foreclosure,  and  below-fair-market  sale,  but 
does  not  include  a  mortgage  or  deed  of  trust. 
Transfer  of  title  to  property  to  a  spouse  or 
child  who  is  actively  engaged  in  farming  the 
property  upon  the  death  or  retirement  of  a 
borrower,  will  not  be  treated  as  a 
conveyance.  In  such  a  transaction,  FmHA 
will  not  release  its  lien,  and  the  transferee 
will  assume  liability  under  the  agreement. 

4.  i/We  agree  that  as  of  the  date  of  this 

agreement,  the  net  recovery  value  of  the  real 
estate  is  $ _ _ 

5.  I/We  agree  that  as  of  the  date  of  this 
agreement,  the  total  amount  of  the  FmHA 
debt  secured  by  real  estate  including 
principal  and  interest  before  buyout  is 

$ _ . 

6.  If  1/we  do  sell  or  convey  any  part  or  all 
of  this  real  estate  within  10  years  of  this 
agreement.  I/we  must  pay  FmHA  the 
recapture  amount  for  that  part  sold  or 
conveyed  tvhich  is  the  smaller  of  a.,  b.,  or  c. 

a.  The  Fair  Maricet  Value  of  the  real  estate 
parcel  at  the  time  of  the  sale  or  conveyance, 
as  determined  by  an  FmHA  appraisal,  minus 
that  portion  of  the  recovery  value  of  the  real 
estate  represented  in  item  4,  or 

b.  The  Fair  Market  Value  of  the  real  estate 
parcel  at  the  time  of  the  sale  or  conveyance, 
as  determined  by  an  FmHA  appraisal,  minus 
the  unpaid  balance  of  prior  liens  at  the  time 
of  the  sale  or  conveyance, 

c.  The  total  amount  of  the  FmHA  debt 
written  off  for  loans  secured  by  real  estate.  1/ 
We  agree  that  this  amount  is  the  outstanding 
balance  of  principal  and  interest  owed  on  the 
FmHA  Farmer  Programs  loan(s]  as  of  the 
date  of  this  agreement  in  item  5,  minus  the 
net  recovery  value  of  the  real  estate  in  item  4. 

This  amount  is  $ _ and  is  the 

maximum  amount  that  can  be  recaptured. 

7.  When  I/we  pay  the  recapture  amount 
due.  FmHA  will  release  its  lien  on  the 
property  sold  or  conveyed.  The  agreement 
and  any  liability  I/we  have  under  it  will  be 
satisfied  at  the  end  of  10  years  if  I/we  have 
made  all  the  required  payments  under  the 
recapture  agreement.  The  agreement  and  any 
liability  I/we  have  under  it  will  be  satisfied 
before  this  time  only  if  I  sell  or  convey  all  of 
the  real  estate  securing  this  agreement  and 
make  all  the  required  payments  under  the 
agreement. 

8.  This  agreement  is  subject  to  FmHA 
regulations  in  7  CFR  part  1951,  subpart  S.  and 
any  future  regulations  which  are  consistent 
with  this  agreement. 

9.  The  date  of  this  agreement  is  the  latest 
date  of  the  dates  below. 

Signed  - 

(borrower  or  obligor) 

Date  - 

Signed  - 

(borrower  or  obligor) 

Date  - 


(FmHA) 

Date  - - 

14.  Exhibit  E  and  attachment  1  to  subpart  S 
are  revised  and  attachment  2  is  added  to  read 
as  follows; 


Exhibit  E — Notification  of  Request  for 
Mediation  or  Meeting  of  Creditors  and/or 
Other  Options 

(To  be  used  by  FmHA  to  inform  borrowers 
that  FmHA  is  requesting  mediation  or  a 
voluntary  meeting  of  the  borrower’s  creditors 
and/or  to  offer  borrowers  who  submitted 
applications  on  or  after  November  28, 1990, 
the  opportunity  to  negotiate  the  FmHA 
appraisal  and/or  pay  FmHA  the  net  recovery 
value  of  any  nonessential  assets) 

(Borrower's  Name  and  Address) 

Dear  (Borrower's  Name): 

The  Farmers  Home  Administration  (FmHA) 
has  carefully  considered  your  request  for 
primary  loan  servicing  programs.  Due  to  your 
debt  with  lenders  other  than  FmHA.  you  are 
unable  to  develop  a  feasible  plan.  Your  Farm 
and  Home  Plan  must  show  that  you  have 
enough  income  after  payment  of  your 
essential  living  and  operating  expenses  and 
other  non-FmHA  debts  to  make  an  annual 

payment  to  FmHA  of  at  least  $ _ Your 

Farm  and  Home  Plan  shows  that  you  have 

only  $ _ _ _ _  to  make  this  annual  payment. 

Attached  are  the  calculations  on  which  our 
decision  is  based. 

If  you  did  not  previously  request  a 
Conservation  Set-Aside  Easement,  you  may 
request  this  servicing  action  by  submitting  an 
ASCS  photo  indicating  that  portion  of  the 
farm  and  the  appropriate  acres  to  be 
considered.  You  must  submit  this  ASCS 
photo  to  FmHA  within  30  days  of  receiving 
this  notice. 

(Use  the  appropriate  following  paragraph,  if 
applicable.) 

Paragraph  1 

(To  be  used  when  Certified  State  Mediation 
is  available) 

Certified  State  Mediation 
We  are  requesting  mediation  under  the 
(Name)  State  Certified  Mediation  Program. 
We  will  work  with  you  and  your  creditors  to 
determine  if  your  debts  can  be  adjusted 
sufficiently  to  permit  you  to  develop  a 
feasible  plan  of  operation.  If.  with  the 
adjustment  of  your  debt,  you  are  able  to 
develop  a  feasible  plan  of  operation  which 
shows  that  you  can  make  an  annual  p,:v>^ent 

to  FmHA  of  at  least  $ _ ,  FmHA  will 

reconsider  your  application  for  primary  loan 
servicing. 

Paragraph  II 

(To  be  used  when  Certified  State  Mediation 
is  not  available  and  undersecured  creditors 
have  a  substantial  part  of  the  total 
borrower’s  debt) 

Meeting  of  Creditors 
We  will  schedule  a  meeting  with  you  and 
your  other  creditors  in  an  effort  to  reach 
agreements  with  them  to  adjust  your  debts 
sufficiently  to  permit  you  to  develop  a 
feasible  plan  of  operation.  The  FmHA  State 
Director  will  contract  for  a  mediator  or 
appoint  an  FmHA  representative  not 
previously  involved  in  servicing  of  your 
account  upon  your  written  request  to 
participate  in  the  meeting  with  creditors. 
Please  sign  the  attached  acknowledgment 
within  30  days  of  the  date  of  this  letter.  The 
acknowledgment  will  be  your  written  request 


and  consent  to  FmHA  releasing  information 
concerning  your  account  to  other  creditors 
who  participate  in  the  meeting. 

Paragraph  III 

(To  be  used  when  Certified  State 
Mediation  is  not  available  and  undersecured 
creditors  do  not  hold  a  substantial  part  of  the 
total  borrower’s  debt) 

We  will  not  be  scheduling  a  meeting  with 
you  and  your  other  creditors  in  an  effort  to 
reach  agreements  with  them  to  adjust  your 
debts.  We  have  determined  that  your  other 
creditors  do  not  hold  a  sufficient  amount  of 
your  total  debt  to  permit  you  to  develop  a 
feasible  plan  of  operation  even  if  their  debts 
are  entirely  written  off.  You  may  object  to  our 
determination  not  to  give  you  a  voluntary 
meeting  of  creditors  in  any  appeal  you  may 
have.  You  will  be  notified  of  your  appeal 
rights  in  a  later  notice. 

(The  following  paragraphs  will  be  removed  if 
the  application  was  submitted  Before 
November  28, 1990.  or  the  borrower  does  not 
have  any  nonessential  assets.) 

Nonessential  Assets 

FmHA  has  determined  that  you  have 
nonessential  assets  that  do  not  contribute 
income  to  pay  essential  family  living  and 
farm  operating  expenses.  The  net  recovery 
value  (NRV)  of  the  nonessential  assets  has 
been  added  to  the  NRV  of  the  FmHA 
collateral  for  the  calculation  on  the  attached 
printout.  The  NRV  of  the  nonessential  assets 

is  $ _ -  Your  nonessential  assets  and 

their  NRVs  are  as  follows: 

Nonessential  Assets 


NRVs 


FmHA  encourages  you  to  sell  the 
nonessential  assets  or  borrow  against  their 
value.  If  you  pay  the  NRV  of  the  nonessential 
assets  on  your  FmHA  debt,  that  amount  will 
be  subtracted  from  your  debt  and  FmHA  will 
reevaluate  your  servicing  request.  If  you  are 
going  to  pay  FmHA  the  NRV  of  your 
nonessential  assets,  you  must  do  so  within  45 
days  of  the  date  of  receiving  this  letter.  You 
must  check  the  appropriate  block  on  the 
response  form  and  return  it  to  FmHA  within 

45  days  with  $ _ for  payment  of  the 

NRV  of  the  nonessential  assets.  If  you  want 
to  reduce  the  NRV.  you  must  pay  FmHA 
before  any  mediation  or  meeting  of  creditors. 

If  you  wish  to  dispute  FmHA’s  decision 
that  you  own  nonessential  assets,  you  will  be 
given  the  opportunity  to  appeal  if  mediation 
or  the  meeting  of  creditors  is  unsuccessful.  If 
mediation  or  a  meeting  of  creditors  is  not 
held,  you  will  be  notified  of  your  appeal 
rights  in  a  later  notice. 

Negotiation  of  the  Appraisal 

If  you  object  to  the  FmHA  appraisal  of  your 
property,  you  may  ask  the  FmHA  by  > 
returning  the  “Response  Form"  to  negotiate 
the  appraisal  with  you.  You  must  ask  to 
negotiate  the  FmHA  appraisal  within  30  days 
from  the  date  you  receive  this  notice.  To  do 
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this  you  must  provide  FmH.‘\  with  a  copy  of 
your  current  independent  appraisal  or  you 
must  now  obtain,  at  your  cost,  an 
independent  appraisal  of  your  property.  The 
appraisal  and  the  appraiser  must  meet 
certain  standards  published  in  FmHA 
regulations. 

If  you  do  not  have  a  current  independent 
appraisal  and  wish  FmHA  to  assist  you, 
check  option  2  of  the  “Response  Form"  and 
FmHA  will  provide  you  with  a  list  of  such 
appraisers. 

You  must  provide  FmHA  a  copy  of  your 
independent  appraisal  within  30  days  of 
requesting  negotiation. 

If  your  current  independent  appraisal  is 
within  five  percent  of  the  FmHA  appraisal, 
you  must  select  which  appraisal  of  the  two 
you  want  FmHA  to  usejn  processing  your 
request.  The  appraisal  you  select  will  be  the 
final  appraisal.  It  cannot  be  further 
negotiated  or  appealed.  If  the  di^erence  is 
more  than  five  percent  and  you  have 
requested  a  negotiated  appraisal,  you  and 
FmHA  will  choose  an  independent  appraiser 
to  complete  a  third  appraisal.  You  must  pay 
one-half  of  the  cost  of  the  third  appraisal. 
FmHA  will  pay  for  the  other  half  of  the  third 
appraisal.  You,  the  appraiser  and  the  County 
Supervisor  must  complete  and  sign  an 
appraisal  agreement.  Following  the 
completion  of  the  third  appraisal,  the  average 
of  the  two  appraisals  that  are  closest  in 
value,  as  determined  by  FmHA,  shall 
establish  the  appraised  value  to  be  used.  This 
final  negotiated  appraisal  is  not  appealable. 
Do  not  select  this  option  of  the  "Response 
Form"  if  you  and  FmHA  have  already 
negotiated  your  appraisal. 

If  you  choose  not  to  negotiate  and  wish  to 
dispute  FmHA's  appraisal,  you  will  be  given 
the  opportunity  to  appeal  in  a  later  notice,  if 
you  believe  there  are  mathematical  or 
property  description  errors  in  the  appraisals, 
you  should  immediately  contact  the  County 
Supervisor.  If  you  and  the  County  Supervisor 
agree,  the  corrections  will  be  made  and 
initialed  by  both  you  and  the  County 
Supervisor. 

If  you  want  information  on  the 
requirements  of  an  FmHA  appraisal,  you  may 
request  a  copy  of  the  FmHA  appraisal 
regulations  from  the  County  Supervisor. 

Sincerely. 

County  Supervisor 

Attachment 

Attachment  1 — Borrower’s  Request  for 
Meeting  of  Creditors  and  Acknowledgment 

I/We  have  been  given  a  notice  explaining 
that  I/we  are  not  eligible  for  primary  loan 
service  programs.  FmHA  has  told  me  that  due 
to  my/our  debt  with  other  lenders  it  does  not 
believe  that  1/we  can  develop  a  feasible  plan. 
I/we  request  that  you  schedule  a  meeting 
with  my  undersecured  creditors  to  assist  me/ 
us  in  developing  a  feasible  plan  of  operation. 
I/we  consent  to  FmHA  releasing  information 
concerning  my/our  FmHA  account(8]  to  these 
creditors  to  assist  me  in  developing  a  feasible 
plan. 


(Date) 


(Borrower's  signature) 

Note  to  county  supervisor  Send 
attachment  1  to  exhibit  E  to  borrowers  who 


submitted  applications  before  November  28. 
1990. 

Attachment  2 — Borrower's  Request  for 
Meeting  of  Creditors  and/or  Request  To 
Negotiate  the  FmHA  Appraisal  and 
Acknowledgment 

1/We  have  been  given  a  notice  explaining 
that  I/we  are  not  eligible  for  primary  loan 
service  programs. 

I/we  want  to: 

[Check  the  appropriate  box  or  boxes.] 

□  (1)  Request  an  independent  appraisal  of 
my  property  including  any  nonessentiai 
assets. 

1  must  return  this  "Response  Form"  within 
30  days  to  request  an  independent  appraisal. 

1  understand  that  I  must  pay  for  this 
appraisal.  I  understand  that  the  FmHA 
County  Supervisor  will  give  me  a  list  of 
appraisers. 

If  the  independent  appraisal  is  within  five 
percent  of  the  FmHA  appraisal,  I  must  select 
which  of  the  two  appraisals  I  want  to  be  used 
for  processing  my  request. 

□  (2)  Request  Negotiation  of  the  Appraisal. 

1  must  return  this  "Response  Form"  within 

30  days  to  request  a  negotiation  of  my 
appraisal. 

1  understand  that  I  must  provide  FmH.'l 
with  a  copy  of  my  independent  appraisal 
within  30  days  of  requesting  negotiation.  1 
understand  that  I  must  pay  for  this  appraisal 
and  one-half  of  a  third  appraisal.  I 
understand  that  FmHA  will  not  negotiate  the 
appraisal  more  than  once. 

□  (3)  I/We  request  a  copy  of  the  FmHA 
recent  appraisal  of  my  property. 

□  (4)  I/We  am  paying  FmHA  the  net 
recovery  value  of  any  nonessential  assets 
that  FmHA  has  said  I/we  own.  I  will  pay  this 
amount  within  45  days. 

Please  recalculate  the  restructuring  of  the 
FmHA  debt. 

Note  to  County  Supervisor:  Do  not  include 
paragraph  #5  if  certified  state  mediation  is 
available  or  the  undersecured  creditors’ 
debts  are  not  a  substantial  part  of  the 
borrower’s  total  debt. 

□  (5)  Request  that  you  schedule  a  meeting 
with  my  undersecured  creditors  to  assist  me/ 
us  in  trying  to  develop  a  feasible  plan  of 
operation.  I/we  consent  to  FmHA  releasing 
information  concerning  my/our  FmHA 
account(s)  to  these  creditors  to  assist  me  in 
developing  a  feasible  plan.  I  must  return  this 
"Response  Form”  within  30  days  if  I  want  a 
meeting. 


(Date) 


(Borrower's  signature) 

Note  to  County  Supervisor  To  be  sent  to 
borrowers  who  submitted  applications  on  or 
after  November  28. 1990. 

15.  Exhibit  F  to  subpart  S  is  revised  and 
attachments  2  and  3  are  added  to  read  as 
follows: 

Exhibit  F — Notification  of  Offer  To 
Restructure  Debt 

(To  be  used  by  FmHA  to  offer  to  restructure 
the  borrower’s  debt,  and  in  the  case  of 
applications  submitted  on  or  after  November 
28, 1990,  to  inform  the  borrower  about  any 


nonessential  assets  and  the  opportunity  to 
negotiate  the  appraisal) 

(Borrower’s  Name  and  Address) 

Dear  (Borrower’s  Name): 

We  have  determined  that  the  Farmers 
Home  Administration  (FmHA)  can  approve 
your  request  for  primary  loan  servicing 
programs. 

Offer 

Our  calculations  indicate  that  you  will  be 
able  to  make  the  necessary  annual  payment 
on  your  FmHA  loan  if  your  loan  is 
restructured  through  the  use  of  primary  loan 
servicing  programs.  Therefore,  we  are 
offering  to  restructure  your  FmHA  debt  in  the 
following  fashion: 


(The  County  Supervisor  will  fill  in  the  blank 
by  describing  exactly  what  would  be  done 
with  the  borrower’s  account.)  For  example,  if 
the  borrower  has  a  farm  ownership  loan,  the 
County  Supervisor  will  fill  in  the  blank  by 
saying  that  (SAmount)  of  principal  and 
interest  on  that  loan  would  be  written  off, 
and  the  remainder  of  the  loan  would  be 
reamortized  for  40  years  from  the  original 
date  of  the  loan,  or  up  until  (date)  at  the 

limited  resource  interest  rate,  which  is  _ _ 

percent,  in  exchange  for  the  borrower  signing 
a  shared  appreciation  agreement,  which  is 
attached  to  the  notice.) 

The  attached  computer  printout  indicates 
the  primary  loan  servicing  program  that  will 
keep  you  on  the  farm  and  provide  the 
greatest  net  recovery  to  the  Government. 

If  you  want  FmHA  to  use  the  primary 
servicing  program  identified  on  the  computer 
printout  to  restructure  your  debt,  you  must 
accept  this  offer  in  writing.  Your  acceptance 
must  be  received  by  FmHA  no  later  than  45 
days  from  your  receipt  of  this  letter.  You  may 
accept  this  offer  in  writing  by  signing  and 
returning  the  attached  form  titled 
"Acceptance  of  Offer  to  Restructure  my 
Debt." 

(The  following  paragraphs  (the  nonessentiai 
assets  option)  will  be  removed  if  the 
application  was  submitted  before  November 
28, 1990,  or  if  the  application  was  submitted 
on  or  after  that  date  and  the  borrower  does 
not  have  any  nonessentiai  assets.) 

Nonessentiai  Assets 

FmHA  has  determined  that  you  have 
nonessentiai  assets  that  do  not  contribute  a 
net  income  to  pay  essential  family  living 
expenses  or  maintain  a  sound  farming 
operation.  The  net  recovery  value  (NRV)  of 
the  nonessentiai  assets  has  been  added  to  the 
NRV  of  the  FmHA  collateral  for  the 
calculation  on  the  attached  printout.  The 

NRV  of  the  nonessentiai  assets  is  $ _ 

Your  nonessentiai  assets  and  their  NRVs  are 
as  follows: 

Nonessentiai  Assets 


NRVs 
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FmHA  encourages  you  to  sell  the 
nonessential  assets  or  borrow  against  their 
value,  if  you  pay  the  NRV  of  the  nonessential 
assets,  that  amount  will  be  subtracted  from 
your  debt  and  PmHA  will  recalculate  the 
amount  of  your  FmHA  debt.  If  you  are  going 
to  pay  FmHA  the  NRV  of  your  nonessential 
assets,  you  must  do  so  within  45  days  of  the 
date  of  receiving  this  letter.  You  must  check 
the  appropriate  block  on  the  response  form 
and  return  it  to  FmHA  within  45  days  with 
your  payment  for  the  NRV  of  the 
nonessential  assets  of  $ _ 

If  you  wish  to  dispute  FmHA's  decision 
that  you  own  nonessential  assets  or  disagree 
with  the  offer  presented,  you  may  request  a 
meeting  and/or  an  appeal. 

(The  following  paragraphs  (the  negotiation 
option  only)  will  be  removed  if  the  borrower 
has  already  negotiated  the  appraisal  or  the 
application  was  submitted  before  November 
28. 1990.) 

Negotiation  of  the  Appraisal 

If  you  object  to  the  FmHA  appraisal  of  your 
property,  you  may  ask  the  FmHA  to  negotiate 
the  appraisal  with  you  by  returning  the 
“Response  Form."  You  must  ask  to  negotiate 
the  FmHA  appraisal  within  30  days  from  the 
date  you  receive  this  notice.  To  do  this  you 
must  provide  FmHA  with  a  copy  of  your 
current  independent  appraisal  or  you  must 
now  obtain,  at  your  cost,  an  independent 
appraisal  of  your  property.  The  appraisal  and 
the  appraiser  must  meet  certain  standards 
published  in  FmHA’s  regulations. 

If  you  do  not  have  a  current  appraisal  and 
wish  FmHA  to  assist  you,  check  option  2  of 
the  “Response  Form"  and  FmHA  will  provide 
you  with  a  list  of  such  appraisers. 

You  must  provide  FmHA  with  a  copy  of 
your  independent  appraisal  within  30  days  of 
requesting  negotiation. 

If  your  current  independent  appraisal  is 
within  five  percent  of  the  FmHA  appraisal, 
you  must  select  which  appraisal  of  the  two 
you  want  FmHA  to  use  in  processing  your 
request.  The  appraisal  you  select  will  be  the 
final  appraisal.  It  cannot  be  further 
negotiated  or  appealed.  If  the  difference  is 
more  than  five  percent  and  you  have 
requested  a  negotiated  appraisal  you  and 
FmHA  will  choose  an  independent  appraiser 
to  complete  a  third  appraisal.  You  must  pay 
one-half  of  the  cost  of  the  third  appraisal. 
You.  the  appraiser  and  the  County  Supervisor 
must  complete  and  sign  an  appraisal 
agreement  for  this  appraisal.  FmHA  will  pay 
for  the  other  half  of  the  third  appraisal. 
Following  the  completion  of  the  third 
appraisal,  the  average  of  the  two  appraisals 
that  are  closest  in  value,  as  determined  by 
FmHA.  shall  establish  the  appraised  value  to 
be  used.  This  final  negotiated  appraisal  is  not 
appealable.  Do  not  select  this  option  on  the 
“Response  Form"  if  you  and  FmHA  have 
already  negotiated  your  appraisal. 

If  you  wish  to  dispute  FniHA's  appraisals 
but  do  want  to  reach  agreement  with  FmHA 
by  negotiating  the  appraisal,  you  may  also 
request  a  meeting  and/or  appeal  of  other 
items  of  the  decision  that  you  do  not  agree 
with  by  checking  the  appropriate  box/boxes 
on  the  attached  response  form.  If  you  believe 
there  are  mathematical  or  property 
description  errors  in  the  appraisals,  you 


should  immediately  contact  the  County 
Supervisor.  If  you  and  the  County  Supervisor 
agree,  the  corrections  will  be  made  and 
initialed  by  both  you  and  the  County 
Supervisor. 

If  you  want  information  on  the 
requirements  of  an  FmHA  appraisal,  you  may 
request  a  copy  of  the  FmHA  appraisal 
regulations  from  the  County  Supervisor. 

What  Happens  If  You  Do  Not  Accept  the 
Offer 

If  you  do  not  accept  the  restructuring  offer 
on  page  1,  FmHA  will  deny  your  request  for 
primary  loan  servicing.  You  can  appeal  the 
offer  now  by  checking  the  appropriate  block 
on  attachment  2.  or  you  can  wait  until  you 
receive  an  additional  notice  stating  that 
FmHA  intends  to  liquidate  your  account.  The 
notice  will  explain  the  reasons  for  this  action 
and  give  you  the  opportunity  to  appeal. 

You  may  have  a  Federal  income  tax 
liability  if  FmHA  restructures  your  FmHA 
indebtedness  with  a  writedown.  You  should 
contact  the  Internal  Revenue  Service  (IRS)  for 
information  on  this  matter. 

Sincerely. 

County  Supervisor 
*  «  •  *  * 

Attachment  2 — Acceptance  of  Restructuring 
Offer,  Request  To  N^otiate  Appraisal  or  Pay 
FmHA  the  NRV  of  Nonessential  Assets 
(This  attachment  will  be  used  instead  of 
attachment  1  for  borrowers  who  submitted 
applications  on  or  after  November  28, 1990.) 
To:  County  Supervisor,  Farmers  Home 
Administration 

From:  (Please  print  your  name  and  address) 

Dear  County  Supervisor 

I  have  received  your  offer  to  restructure  my 
FmHA  debt. 

(Check  the  appropriate  blocks.) 

□  (1)  1/We  accept  FmHA's  offer  to 
restructure  my  debt.  I/We  must  accept 
FmHA’s  offer  within  45  days  of  receiving 
exhibit  F. 

□  (2)  I/We  request  an  independent 
appraisal  of  my  property  including  any 
nonessential  assets.  If  the  difference  between 
my  independent  appraisal  and  the  FmHA 
appraisal  is  not  more  than  five  percent,  I 
understand  that  1  must  select  which  of  the 
two  appraisals  I  want  to  be  used  for 
reconsidering  my  request.  In  such  a  case, 
there  will  not  be  an  appeal  of  the  appraisal  or 
any  further  negotiation  of  the  appraisal. 

I  must  return  this  “Response  Form"  within 
30  days  to  request  an  independent  appraisal. 

I  understand  that  I  must  pay  for  this 
appraisal.  1  understand  that  the  FmHA 
County  Supervisor  will  give  me  a  list  of 
appraisers. 

□  (3)  I/We  request  a  copy  of  the  FmHA 

recent  appraisal  of  my  property. 

□  (4)  Request  Negotiation  of  the  Appraisal. 

I  must  return  this  “Response  Form"  within 

30  days  to  request  a  negotiation  of  my 
appraisal. 

I  understand  that  I  must  provide  FmHA 
with  a  copy  of  my  independent  appraisal 
within  30  days  of  requesting  negotiation.  I 
understand  that  1  must  pay  for  ^is  appraisal 
plus  one-half  of  a  third  appraisal.  I 


understand  that  FmHA  will  not  negotiate  the 
appraisal  more  than  once. 

□  (5)  Request  an  appeal  hearing. 

I/We  must  return  this  “Response  Form" 
within  30  days  to  request  a  hearing. 

I/We  understand  that  I/we  will  be 
contacted  by  FmHA’s  National  Appeals  Staff 
to  set  up  the  appeal  hearing  date  and  to  give 
more  information. 

If  possible.  I/we  should  submit  a  copy  of 
my/our  independent  appraisal  to  the  County 
Supervisor  and  the  hearing  officer  prior  to  the 
appeal  hearing  of  the  appraisal. 

□  (6)  1/We  intend  to  pay  FmHA  the  net 
recovery  value  of  any  nonessential  assets 
that  FmHA  has  said  I/we  own. 

I/We  must  pay  the  net  recovery  value  of 
the  nonessential  assets  within  45  days  of 
receiving  exhibit  F. 

Please  recalculate  my  restructuring  of  the 
FmHA  debt 

Sincerely. 

(Borrower’s  signature) 

(Date) 

Attachment  3 — Appraisal  Agreement 

I.  This  agreement  is  with  (insert  name  of 
appraiser),  referred  herewithin  as  the 
appraiser,  FmHA,  and  (insert  name  of  FmHA 
borrower  requesting  a  negotiated  appraisal) 
herewithin  referred  to  as  the  borrower. 

II.  The  purpose  of  this  agreement  is  to  set 
forth  the  terms  and  conditions  of  the 
appraisal  which  will  be  used  in  determining 
an  negotiated  appraisal  of  the  borrower’s 
farm  property. 

III.  The  appraiser  agrees  to  perform 

an  appraisal  of  the  borrower’s  farm 
propierty  as  described  below:  - 


IV.  The  appraiser  certifies  that  he  has  not 
conducted  either  the  FmHA  appraisal  or  the 
borrower’s  independent  appraisal  of  this 
farm  property. 

V.  The  appraiser  certifies  that  he/she  is  a 
qualified  independent  appraiser  as  approved 
by  the  FmHA  County  Supervisor.  The 
appraiser  also  agrees  that  the  completed 
appraisal  will  conform  to  subpart  A  of  part 
1809  of  this  chapter  (FmHA  Instruction  422.1 
available  in  any  FmHA  o8ice)  for  real  estate 
and  Form  FmHA  440-21  for  chattels. 

VI.  The  cost  of  the  appraisal  will  be  (insert 
dollar  cost).  'The  cost  of  the  appraisals  will  be 
shared  equally  by  FmHA  and  the  borrower, 
each  paying  one-half  of  the  cost  upon 
delivery  of  the  completed  appraisal  to  FmHA 
and  the  borrower.  'The  completed  appraisal 
must  be  delivered  to  FmHA  and  the  borrower 
within  30  days  of  the  date  of  this  agreement. 


(Borrower) 


(County  Supervisor) 

(Appraiser)  ‘  ' 

Date:  - 

16.  Exhibit  G  to  subpart  S  is  amended  by 
revising  paragraphs  11(B)(3)  and  VIII(D)  and 
by  adding  paragraph  1X(H)(3)  to  read  as 
follows: 
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Exhibit  G — Deferral,  Reamortization  and 
ReclaMiHcation  of  Distressed  Farmer 
Program  (FP)  Loans  for  Softwood  Timber 
Production  (ST)  Loans. 

*  *  «  *  • 

II.  *  *  * 

(B)  *  *  * 

(3)  For  applications  received  before 
November  28, 1990,  when  a  loan  is 
reamortized  the  accrued  interest  less  than  90 
days  overdue  will  not  be  capitalized.  For  new 
applications,  as  defined  in  S  1951.906  of  this 
subpart,  the  total  amount  of  outstanding 
accrued  interest  will  be  added  to  the 
principal  at  the  time  of  reamortization. 
Payments  may  be  deferred  for  up  to  45  years 
or  until  the  timber  crop  produces  revenue, 
whichever  comes  first,  except  as  required  in 
paragraph  VIII(B)  of  this  section.  If  income  is 
available,  payments  will  be  required  as 
determined  in  paragraph  11(B)(4)  of  this 
exhibit.  Repayment  of  such  a  reamortized 
loan  shall  be  made  not  later  than  46  years 
after  the  date  of  the  reamortization  unless  the 
borrower  qualifies  for  a  further 
reamortization  as  authorized  in  section  IX(H) 
of  this  exhibit. 

*  «  *  *  « 

VIII.  *  *  * 

(D)  For  applications  for  Primary  and 
Preservation  Loan  Service  Programs  received 
before  November  28, 1990,  interest  payments 
which  are  90  days  or  more  past  due  will  be 
added  to  the  principal  balance  to  form  a  new 
principal  balance  upon  which  interest  will 
accrue  over  the  Softwood  Timber  deferral 
period;  interest  less  than  90  days  past  due 
will  not  be  capitalized  and  will  be  payable  at 
the  end  of  the  Softwood  Timber  deferral 
period.  For  new  applications,  as  defined  in 
§  1951.906  of  this  subpart,  the  total  amount  of 
outstanding  accrued  interest  will  be  added  to 
the  principal  balance  to  form  a  new  principal 
balance  upon  which  interest  will  accrue  over 
the  Softwood  Timber  deferral  period.  The 
FMI  for  Form  FmHA  1940-17  has  examples 
(IV.  V)  which  explain  this  procedure.  The 
Finance  Office  will  apply  the  payments  made 
on  the  note  in  accordance  with  subpart  A  of 
part  1951  of  this  chapter. 
***** 

DC.  *  *  • 

(H)  •  *  * 

(3)  For  applications  received  before 
November  28, 1990,  the  interest  less  than  90 
days  past  due  will  not  be  capitalized.  For 
new  applications,  the  total  amount  of 
outstanding  accrued  interest  will  be 
capitalized.  The  term  of  the  reamortized  note 
will  not  exceed  50  years  from  the  date  of  the 
initial  ST  note.  The  total  years  of  deferred 
payments  will  not  exceed  45  years,  including 
the  payments  deferred  in  the  initial  note.  The 
note  should  be  scheduled  for  payment  when 
the  timber  is  expected  to  be  harvested,  or 
when  income  will  be  available  to  pay  on  the 
note,  whichever  comes  first.  However,  partial 
payments  must  be  scheduled  for  those  years 
that  exceed  the  deferral  period. 
***** 

Exhibit  H  (Amended) 

17.  Exhibit  H  to  subpart  S  is  amended  by 
adding  at  the  end  of  paragraph  VII  (A)(6)  the 
words  “in  the  case  of  a  nondelinquent 


borrower,  the  amount  cancelled  shall  not 
exceed  33  percent  of  the  indebtedness 
secured  by  the  real  estate.” 

18.  Exhibit  H  to  subpart  S  is  amended  by 
revising  the  heading,  removing  paragraph 
11(3),  redesignating  paragraphs  11  (4)  and  (5) 
as  II  (3)  and  (4),  respectively,  revising  the 
introductory  text  of  paragraph  I,  and  revising 
paragraphs  11  (1)  and  (2)  and  VII  (C).  (G)  and 
(H)  to  read  as  follows: 

Exhibit  H — Primary  Loan  Service  and 
Conservation  Easement  Programs 

/.  General. 

A  Conservation  Easement  (CE)  may  be 
exchanged,  when  requested  by  a  borrower 
(current  or  delinquent),  for  a  cancellation  of  a 
portion  of  his/her  FmHA  indebtedness.  The 
CE  may  be  considered  alone,  or  with  the 
Primary  Loan  Servicing  Programs  as  set  forth 
in  §  1951.909  of  this  subpart  and  the 
requirements  of  this  exhibit.  These  easements 
can  be  established  for  conservation, 
recreational,  and  wildlife  purposes  on  farm 
property  that  is  wetland,  wildlife  habitat, 
upland  or  highly  erodible  land.  Such  land 
must  be  suitable  for  the  purposes  involved 
and,  except  in  the  case  of  wetland  and 
wildlife  habitat  as  defined  in  paragraphs  (a) 
and  (d)  of  this  section,  must  have  been  row 
cropped  each  year  of  a  three-year  period 
ending  on  December  23, 1985.  All  Farmer 
Programs  loans  which  are  secured  by  real 
estate  may  be  considered  for  a  CE.  Non¬ 
program  loan  debtors  are  not  eligible  to 
receive  any  benefits  under  this  section. 
Conservation  easements  do  not  have  to  result 
in  net  recovery  to  the  government  at  least 
equal  to  the  recovery  from  liquidation.  If  a 
borrower  who  has  applied  for  Primary  Loan 
Servicing  initially  declines  an  easement,  but 
the  debt  writedown  program  fails  to  establish 
a  feasible  plan,  the  borrower  will  be 
considered  for  a  CE  combined  with  debt 
writedown  to  determine  whether  these 
options  establish  a  feasible  plan. 
***** 

II.  *  *  * 

(1)  All  Farmer  Program  loans  which  are 
secured  by  real  estate  may  be  considered  for 
a  CE.  A  real  estate  mortgage  or  deed  of  trust 
taken  on  a  borrower's  real  estate  as 
additional  security  for  a  Farmer  Programs 
loan  qualifies  as  real  estate  security. 

(2)  The  proposed  easement  helps  a 
qualified  borrower  to  repay  the  loan  in  a 
timely  manner. 

***** 

VII.  *  *  * 

(C)  Updating  the  title  opinion.  Title 
examination  will  be  the  same  procedure  as 
provided  for  in  subpart  B  of  part  1927  of  this 
chapter.  A  preliminary  title  opinion  will  not 
be  required.  The  final  title  opinion  will  cover 
the  period  following  the  recordation  of  the 
initial  loan  mortgage.  Title  opinion  costs  will 
be  considered  nonrecoverable  costs  and  will 
be  paid  by  FmHA  in  accordance  with 
S  2024.753  (c)  of  FmHA  Instruction  2024-P 
(Instructions  and  forms  are  available  in  any 
FmHA  office). 

***** 

(G)  Recording  of  noncash  credit  Upon 
approval  of  the  easement,  the  County 
Supervisor  will  complete  Form  FmHA  1951- 


47,  “Farmer  Program  Noncash  Credit  for 
Purchase  of  Easement  Rights,"  for  entry  into 
the  FmHA  field  office  terminal  system.  For 
applications  received  from  delinquent 
borrowers,  all  of  the  borrower’s  Farmer 
Programs  loans  are  eligible  to  be  credited. 

The  total  credit  to  the  borrower's  account 
will  not  exceed  the  greater  of  the  value  of  the 
land  on  which  the  easement  is  acquired;  or 
the  difference  between  the  amount  of  the 
outstanding  indebtedness  secured  by  the  real 
estate,  and  the  value  of  the  real  estate.  In  the 
case  of  a  non-delinquent  borrower,  the 
amount  to  be  credited  will  not  exceed  33 
percent  of  the  amount  of  the  loan  secured  by 
the  real  estate  on  which  the  easement  is 
obtained.  In  all  cases,  the  amount  credited 
will  be  applied  on  the  FmHA  loanfs)  as  an 
extra  payment  in  order  of  lien  priority  on  the 
security.  The  loan  may  be  reamortized  if 
needed. 

(H)  Recording  of  the  easement  The  County 
Supervisor  will  record  Form  FmHA  1951-39 
or  Form  FmHA  1951-39A  (or  other  acceptable 
form  that  has  been  approved  by  OGC)  to 
comply  with  State  laws.  The  County 
Supervisor  then  will  retain  a  copy  of  the 
easement  in  the  borrower's  file  and  will 
provide  a  copy  of  the  easement  to  the 
enforcement  authority  and  to  the  borrower. 
Cost  of  recording  the  easement  will  be 
considered  a  nonrecoverable  cost  and  will  be 
paid  by  FmHA  in  accordance  with  §  2024.753 
(c)  of  FmHA  Instruction  2024-P  (Instructions 
and  forms  are  available  in  any  FmHA  office). 
***** 

19.  Exhibit  I  of  subpart  S  is  revised  to  read 
as  follows: 

Exhibit  I — Guidelines  For  Determining 
Adjustments  for  Net  Recovery  Value  of 
Collateral 

This  exhibit  provides  guidance  to  State 
Directors  and  County  Supervisors  for 
determination  of  the  factors  to  be  used  in 
adjusting  current  market  value. 

I.  State  Director  Responsibilities 

The  State  Director's  analysis  to  County 
Supervisors  will  specify  costs  which  are 
determined  to  be  consistent  state-wide,  and 
provide  specific  guidance  on  the 
determination  of  costs  which  are  somewhat 
consistent  within  the  state,  but  may  vary  on  a 
county  to  county  or  property  to  property 
basis.  All  studies  or  surveys  should  be 
conducted  so  that  all  necessary  information 
can  be  distributed  at  the  same  time. 

A.  Real  Estate  Costs 

The  analysis  for  liquidation  and  disposition 
costs  should,  as  a  minimum,  address  the 
following  items  and  considerations: 

(I)  Months  Held  in  Inventory.  The  average 
holding  period  will  be  the  average  number  of 
months  that  suitable  properties,  which  are 
not  leased,  are  held  in  inventory.  The  average 
holding  period  is  derived  from  report  code 
597,  “Fanner  Program  Inventory,”  for  the 
period  ending  June  30.  However,  in  situations 
where  states  have  no  suitable  inventory,  or 
have  a  very  limited  number  (generally  less 
than  5)  of  suitable  properties  for  which  the 
holding  period  for  those  properties  is  not 
representative  (i.e.,  one  property  in  inventory 
held  75  months  due  to  local  litigation),  the 


Federal  Register  /  Vol.  57,  No.  64  /  Thursday,  April  30,  1992  /  Rules  and  Regulations 


18663 


average  of  the  holding  periods  of  surrounding 
states  should  be  used.  National  Office 
guidance  may  be  requested  in  such  cases. 

(2)  Sales  Commission  Rate.  A  study  will  be 
conducted,  at  least  annually,  to  determine  the 
typical  method  for  disposition  of  FmHA 
inventory  farms  in  the  state.  The  findings  will 
be  used  to  determine  whether  commissions 
should  be  included  as  resale  expenses,  or 
whether  FmHA  normally  disposes  of 
inventory  farms  without  the  assistance  of 
brokers  or  auctioneers.  However,  if  a  County 
Office  is  covered  by  an  exclusive  listing 
agreement  or  contract  for  auctioneering 
services,  commissions  will  always  be 
included  as  resale  expenses  in  that  office. 

The  percentage  of  commission  will  be  the 
rate  specified  on  the  listing  agreement(s)  or 
contract(s)  in  effect  for  the  County  Office. 

(3)  Cost  Per  Advertisement.  The  County 
Supervisor  will  contact  at  least  one  local 
newspaper  to  obtain  a  cost  for  advertising 
inventory  farms  in  accordance  with  subpart 
C  of  part  1955  of  this  chapter. 

(4)  Rate  of  Change  in  Value.  Yearly 
percentage  decrease  or  increase  in  value  is 
the  rate  of  change  in  value.  To  provide  a  fair 
assessment  of  projected  trends  in  farm  land 
values,  each  State  Director  will  establish  a 
farm  land  market  advisory  committee 
(FLMAC).  The  committee  will  consist  of  the 
FmHA  State  Director,  the  State  Executive 
Director  of  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  the  State 
Conservationist  for  the  Soil  Conservation 
Service  (SCS),  and  an  Extension  Specialist 
from  a  Land  Grant  University  (if  available)  or 
other  Agriculture  Extension  Service  employee 
with  knowledge  of  the  farm  real  estate 
market. 

The  FLMAC  will  meet  at  least  each  July, 
and  will  consider  the  following  information; 

(a)  The  actual  change  in  farm  land  values 
in  the  state  during  the  previous  year,  as 
indicated  in  the  most  recent  “Agricultural 
Land  Values  and  Market  Situation  Outlook 
Report"  issued  by  the  USDA  Economic 
Research  Service. 

(b)  Current  conditions  in  the  state  and 
national  agricultural  economics. 

(c)  Availability  and  cost  of  credit  to 
purchase  farm  land. 

(d)  The  amount  of  repossessed  farm  land 
held  by  FmHA,  the  Farm  Credit  System,  and 
other  private  sector  lenders. 

(e)  Any  special  conditions  which  would 
effect  farm  land  values  in  the  state. 

(f)  Any  studies  or  research  conducted  by 
the  State  Agricultural  University  or  similar 
scholarly  source. 

The  FLMAC  should,  if  possible,  determine 
anticipated  value  changes  on  a  regional  basis 
with  the  state,  if  the  state  has  agricultural 
regions  with  discemable  differences. 

The  committee's  meetings  and  decisions, 
including  the  basis  for  those  decisions,  will 
be  documented,  retained  in  the  State  Office 
as  part  of  the  State  supplement  file  and 
provided  to  interested  parties  upon  request. 

Prior  to  providing  the  FLMAC 
determinations  to  FmHA  field  offices,  the 
State  Director  will  contact  the  FmHA  State 
Directors  in  surrounding  states  to  determine 
if  the  committee's  findings  are  fairly 
consistent  with  those  of  surrounding  states.  If 
there  are  significant  differences,  the  State 


Director  may  reconvene  the  committee  to 
reconsider  its  Hndings. 

(5)  Management  charges.  In  situations 
where  state  or  district  wide  contracts  for 
management  of  inventpry  farms  are  in  effect, 
the  State  Director  will  specify  those  rates  to 
be  used  in  management  cost  calculations. 
Generally,  those  costs  should  be  specified  on 
an  annual  per-acre  basis  or  annual  income 
percentage  basis.  If  there  are  no  area  wide 
contract  rates  for  some  or  all  counties, 
guidance  should  be  given  on  how  to  calculate 
rates  based  upon  local  costs.  Such  guidance 
should  include  customary  management 
activities  and  their  frequency  to  promote  a 
consistent  approach. 

B.  Chattel  Costs 

(1)  Months  held  in  inventory.  FmHA  rarely 
acquires  chattel  property  because  it  can  be 
sold  much  more  quickly  and  easily  than  real 
estate.  Therefore,  the  average  holding  period 
for  chattel  property  will  be  zero,  unless 
significant  acquisitions  occur  and  the 
Administrator  determines  that  chattels  do 
have  a  holding  period. 

(2)  Sales  commission  rate.  A  study  will  be 
conducted,  at  least  annually,  to  determine 
typical  and  reasonable  commission  rates  for 
sales  of  chattel  property  in  the  state.  The 
results  of  the  study  will  be  provided  as 
guidance  to  field  personnel.  (The  County 
Supervisor  will  conduct  a  survey  of 
auctioneers  to  determine  the  average 
commission  rate  for  chattel  sales  in  the  area.] 

(3)  Other  sales  cost  These  are 
miscellaneous  cost  typically  incurred  when 
selling  acquired  chattels.  County  Offices 
should  be  advised  to  obtain  specific  guidance 
in  unusual  cases. 

(4)  Rate  of  change  in  value.  This  is  a  yearly 
percentage  decrease  or  increase  in  the  value. 
Because  FmHA  rarely  acquires  chattel 
property,  the  average  holding  period  for 
chattel  property  will  normally  be  zero,  unless 
significant  acquisitions  occur  and  the 
Administrator  determines  that  chattel  do 
have  a  holding  period.  Therefore,  there  will 
normally  not  be  a  rate  of  change  in  value  of 
chattels. 

C.  Legal  and  Administrative  Costs 

(1)  Administrative  liquidation  cost  for  each 
loan  type.  This  is  the  FmHA  administrative 
cost  of  liquidation.  The  FmHA  Resource 
Management  System  (RMS)  work  standards 
(FmHA  Instruction  2006-),  Exhibit  A. 
available  in  any  FmHA  Office)  for  liquidation 
should  be  used  to  determine  the 
administrative  costs  associated  with 
liquidation  for  each  loan  type.  The  following 
equation  will  be  used  for  each  loan  type; 

(RMS  standard  for  loan  type  in  minutes 
divided  by  60)  x  hourly  pay  rate  for  GS-ll/l- 
Administrative  cost  of  liquidation  for  the  loan 
type. 

(2)  Real  estate  costs  and  chattel  only  costs. 
This  is  the  administrative  liquidation  cost  for 
Government  attorney  time.  "The  State  Director 
will  consult  with  the  appropriate  Regional 
OGC  to  determine  the  average  amount  of 
government  attorney  time  involved  in  an 
individual  involuntary  liquidation  of  both  real 
estate  and  chattels.  The  legal  costs 
associated  with  liquidation  for  real  estate 
and  chattels  will  be  arrived  at  separately  by 
multiplying  the  attorney  time,  in  hours,  by 
$75. 


(3)  Property  management  cost.  This  is  the 
administrative  cost  of  managing  an  inventory 
property,  while  it  is  in  inventory.  This  cost 
will  be  deducted  in  those  cases  involving  real 
property.  The  costs  should  also  be  derived 
from  the  RMS  standards.  It  will  be  necessary 
to  determine  the  average  number  of  property 
actions  per  month.  This  figure  is  obtained 
from  the  RMS-7  Report,  which  is  issued  to 
the  State  Offices  quarterly.  The  following 
equation  is  used  to  compute  the  total 
property  management  cost; 

(average  actions  per  property  per  month  x 
average  holding  period)  x  (RMS  standard  for 
property  management  for  FO  loans  divided 
by  80)  X  (GS-ll/l  hourly  pay  rate)  -f  (RMS 
standard  for  FO  property  sale  actions  divided 
by  60)  X  GS-ll/l  hourly  pay  rate- 
Administrative  costs  for  inventory  period. 

II.  County  Supervisor  Responsibilities 

The  County  Supervisor  will  use  the  state¬ 
wide  costs  and  give  careful  consideration  to 
the  cost  and  other  guidance  provided  by  the 
State  Director.  The  County  Supervisor  will 
determine  certain  localized  liquidation  costs 
based  upon  guidance  in  the  State  supplement 
at  least  annually.  These  figures  will  be 
documented  and  provided  to  borrowers  upon 
request. 

A.  Management  Expenses.  If  the  County 
Office  is  not  covered  by  state  or  district  wide 
property  management  contracts,  the 
management  expense  rates  will  be  based 
upon  local  level  contract  rates. 

B.  Repairs.  Approximate  costs  for  typical 
essential  repairs  may  be  developed, 
considering  the  guidance  in  the  state 
supplement.  Repair  items  must  be  related  to 
physical  condition  (/.e.,  roof,  windows,  doors, 
etc.)  and  not  to  functional  or  economic 
obsolescence. 

C.  Advertisements.  The  County  Supervisor 
will  contact  at  least  one  local  newspaper  to 
obtain  a  cost  for  advertising  inventory  farms 
in  accordance  with  subpart  C  of  part  1955  of 
this  chapter. 

D.  Commissions.  A  survey  of  auctioneers 
will  be  made  to  determine  the  average 
commission  rate  for  chattel  sales  in  the  area. 
Real  estate  commissions,  if  any,  will  follow 
the  State  supplement. 

E.  Legal  Expense.  A  survey  of  local  closing 
agents  will  be  performed  to  determine  the 
cost  FmHA  will  incur  for  closing  transactions 
(title  opinions,  recorder's  fees  and  the  like). 

F.  Miscellaneous.  Miscellaneous  expenses 
such  as  land  surveys,  which  are  routinely 
incurred  should  be  determined  by  a  local 
survey  and  documented. 

in.  Income 

Income  will  be  added  to  net  recovery  value 
only  when  it  is  relatively  certain  that  the 
income  will  be  realized.  Lease  income  will 
not  be  planned  unless  a  lease  is  already  in 
effect  at  the  time  the  calculations  are  being 
made,  and  it  appears  that  the  lease  will 
continue  after  FmHA  acquires  title.  The 
amount  of  mineral  or  other  lease  or  royalty 
income  will  be  based  upon  the  historical 
record  of  such  income  generated  by  the 
property.  Chattels  will  not  generate  income 
unless  they  have  a  holding  period. 
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IV.  Depreciation 

The  amount  of  depreciation  anticipated  for 
buildings  and  other  improvements  will  be 
based  upon  the  summation  value  and 
estimate  remaining  life  of  the  improvement 
as  reflected  in  the  real  estate  appraisal.  For 
example,  a  dwelling  with  a  summation  value 
of  $40,000  and  a  remaining  life  of  20  years 
will  depreciate  at  a  rate  cd  $2,000  per  year. 

The  depreciation  calculations  will  be 
documented  in  the  borrower's  case  file  and 
provided  to  the  borrower  upon  request. 
Chattels  will  not  be  depreciated  unless  they 
have  a  holding  period. 

20.  Exhibit  J-1  with  Attachment  1  of 
subpart  S  is  added  to  read  as  follows: 

Exhibit  )-l — ^Tbe  Debt  and  Loan 
Restructuring  System  (DALES) 

(For  applications  filed  for  restructuring  on  or 
after  November  28, 1990) 

Farmers  Home  Administration  (FmHA) 
primary  loan  service  programs  provide  a 
large  number  of  alternatives  for  restructuring 
an  FmHA  loan.  The  number  of  loans  a 
borrower  has  increases  the  number  of 
combinations  of  possible  alternatives.  It  is 
difficult  and  virtually  impossible  to  manually 
calculate  all  the  potential  combinations  of 
servicing  actions.  To  assure  that  all  the 
various  possible  combinations  of  programs 
are  considered,  FmHA  has  developed  the 
Debt  and  Loan  Restructuring  System  (DALES) 
for  operation  on  the  County  Office  computer 
system.  FmHA  personnel  will  not  manually 
perform  the  cal^lations  in  this  exhibit  This 
exhibit  is  provided  as  a  benefit  to  those  who 
may  want  to  perform  manual  calculations,  or 
understand  the  procedures  DALES  goes 
through. 

I.  What  is  DAUtS? 

DALES  is  a  computerized  decision  support 
tool.  This  means  that  the  computer  assists  the 
FmHA  loan  officer  in  calculating  the  various 
alternatives.  For  example,  FmHA  regulations 
specify  criteria  for  determining  the  interest 
rate  when  loans  are  restructured.  DALES  will 
select  an  interest  rate  using  the  criteria  in  the 
regulations.  Judgment  decisions  are  made  by 
the  FmHA  loan  officer  in  evaluating  the  Farm 
and  Home  Plan  and  other  information 
entered  into  the  DALES  system.  DALES 
performs  a  series  of  mathematical 
calculations  based  upon  predetermined 
criteria.  These  same  calculations  and 
procedures  would  be  followed  when 
calculations  are  performed  manually.  DALES 
also  generates  a  printed  summary  of  its 
computations  for  FmHA  and  the  borrower. 

II.  DALRS  Operating  System 

DALES  operates  on  the  AT&T  3B2 

computer  system  in  FmHA  field  offices.  It 
runs  under  the  UNIX  (registered  tm,  ATAT) 
computer  operating  system.  DALES  also 
utilizes  Prelude  (registered  tm,  Venturcom) 
for  data  entry  and  storage  functions.  To 
operate  DALES,  UNIX  System  V,  version  2.0.5 
or  later  and  Prelude  version  2.1  are  required. 

FmHA  developed  DALES  to  run  under 
UNIX  and  Prelude  because  those  systems 
have  the  capabilities  necessary  to  allow  for 
relatively  rapid  development,  and  are 
available  in  all  FmHA  offices.  DALES  will 
not  run  under  DOS  on  personal  computers. 


Due  to  lack  of  resources.  FmHA  does  not 
plan  to  develop  duplicate  computing 
capabilities  on  personal  computers.  FmHA 
will  provide  copies  of  program  diskettes  and/ 
or  source  code  to  interested  parties  upon 
request. 

III.  Advantages  of  DALR$ 

The  DALES  system  provides  several 
benefits  to  FmHA  borrowers: 

A.  Speed  of  calculation.  Calculations 
which  would  take  hours  or  days  are  reduced 
to  minutes.  This  not  only  speeds  the 
processing  of  servicing  requests,  but  provides 
the  flexibility  to  consider  several  alternative 
plans  of  operation  within  the  same  time 
constraints. 

B.  Consistency.  The  use  of  DALE$  assures 
that  all  calculations  will  be  performed  in  the 
same  way,  and  that  the  feasibility  of  all 
requests  will  be  evaluated  on  the  same 
calculation  methods. 

C.  Full  consideration.  DALES  considers 
primary  loan  service  programs  and 
combinations  of  those  programs  for  every 
borrower  entered  into  the  system.  Thus, 
borrowers  can  be  assured  that  they  will  be 
considered  for  as  many  of  these  actions  as 
necessary  to  develop  a  feasible  plan,  if  a 
feasible  plan  is  possible. 

D.  Reduction  of  errors.  Use  of  DALES 
greatly  reduces  the  potential  for  errors  and 
inadvertent  denial  of  assistance  due  to  those 
errors.  DALES  eliminates  errors  in  the 
calculations.  The  only  potential  errors  related 
to  the  calculations  are  input  errors,  which  are 
much  easier  to  detect  and  correct  than 
calculation  errors.  It  is  important  to  note, 
however,  that  DALES  results  are  only  as 
reliable  as  the  input  data. 

IV.  Overview 

In  arriving  at  a  debt  restructuring  plan, 
DALRS  will  take  advantage  of  all  primary 
loan  service  programs  to  maximize  the 
borrower’s  ability  to  repay  debt  and  remain 
on  the  farm  and  avoid  loss  to  the  government. 

Several  combinations  of  primary  loan 
service  programs  may  be  necessary  to  keep 
the  borrower  on  the  farm  and  avoid  losses  to 
FmHA.  DALRS  will  examine  each 
combination  until  a  feasible  plan  is  reached 
or  it  is  determined  a  feasible  plan  is  not 
possible  with  full  utilization  of  primary 
service  programs. 

DALES  considers  each  primary  servicing 
option  order  described  in  this  Exhibit  until  an 
appropriate  solution  is  found.  Each  step 
increases  FmHA’s  level  of  assistance  to  the 
Borrower  and,  when  applicable,  includes  the 
primary  loan  service  programs  provided  by 
previous  steps.  If  a  feasible  plan  cannot  be 
obtained  by  the  use  of  primary  loan  servicing 
options,  DALRS  will  calculate  the  net 
recovery  value  of  collateral.  The  following  is 
a  list  of  features  in  DALRS  for  both  primary 
loan  servicing  actions  and  net  recovery  value 
calculation. 

A.  DALRS  will  apply  the  payment, 
including  proceeds  from  the  sale  of  non- 
essential  assets,  when  loans  are  to  be  paid  in 
full  on  the  projected  effective  date  shown  In 
DALES. 

B.  DALRS  will  display  a  warning  message 
to  the  operator  when  the  Balance  Available  is 
sufficient  to  pay  the  account  current  without 


debt  restructure.  However,  DALES  will  also 
continue  to  proceed  with  restructure  of  the 
debt. 

C.  DALRS  will  reschedule /reamortize  loans 
up  to  maximum  terms  with  interest  rates  at 
the  minimum  of  original  note  interest  rate  or 
regular  loan  program  rate. 

D.  DALRS  will  reschedule/reamortize  loans 
up  to  maximum  terms  with  interest  rates  at 
the  minimum  of  original  note  interest  rate  or 
applicable  limited  resource  loan  program 
rate. 

E.  DALRS  will  defer  loans  at  the  maximum 
term  and  minimum  interest  rate  permitted  by 
program  regulation  until  a  feasible  plan  is 
obtained  in  the  First  year.  Loans  are  selected 
for  deferral  so  as  to  minimize  debt 
repayments  in  the  years  after  the  deferral 
period.  If  deferral  of  a  loan  will  result  in  an 
excess  cash  flow  margin  in  the  ffrst  year  then 
a  partial  deferral  of  the  loan  is  used  to 
eliminate  the  excess  cash  flow  margin.  A 
partial  deferral  has  the  added  beneBt  of 
reducing  the  payment  amount  in  the  years 
after  the  deferral  period. 

F.  DALRS  will  calculate  a  debt  payment 
margin  level  which  provides  a  5  percent 
residual  of  the  balance  available  to  repay  the 
restructured  debt.  If  a  feasible  plan  is  not 
found  using  any  combination  of  Primary  Loan 
Servicing  Options,  then  the  calculations  are 
redone  using  a  4  percent  margin.  This  margin 
is  reduced  by  whole  percentage  points  until  a 
feasible  plan  is  found  or  until  the  margin  falls 
below  zero. 

G.  DALRS  will  provide  Softwood  Timber 
(ST)  loan  deferrat  when  requested  by 
borrower,  to  the  maximum  limits  permitted 
by  program  regulations.  Loan  deferrals  will 
be  recalculated  selecting  ST  loans  first  so  as 
to: 

1.  Minimize  any  decrease  in  present  value 
caused  by  conversion  to  ST  loans,  and 

2.  If  re^ar  deferrals  are  still  needed  to 
facilitate  a  feasible  plan  in  the  first  year, 
minimize  the  increase  in  payments  in  the 
year  after  the  expiration  of  deferral  period. 

A  ST  loan  deferral  has  the  same  effect  on 
current  FmHA  debt  repayment  as  a  full 
writedown  of  the  same  amount  of  debt.  A  ST 
loan  deferral,  however,  will  always  have  a 
greater  present  value.  Therefore,  after  a  loan 
is  selected  for  ST  deferral  it  will  not  be 
considered  for  writedown  since  this  will 
always  reduce  present,  value. 

H.  DALRS  will  writedown  loans  in  the 
order,  at  the  interest  rates,  and  in 
combination  with  other  primary  loan  service 
programs  to  maximize  the  ability  of  the 
borrower  to  remain  on  the  farm  and  avoid 
FmHA  loan  losses. 

1.  Conservation  Easements 

Conservation  Easement  writedown  (when 

requested  by  the  borrower)  will  be 
considered  over  debt  writedown  whenever 
such  FmHA  Instruction  1951-S  consideration 
will  not  prevent  development  of  a  debt 
structuring  plan  which  will  keep  the  borrower 
on  the  farm. 

2.  Security  Considerations 

The  FmHA  County  Supervisor  will 
evaluate  each  loan  and  determine  its 
writedown  priority  considering  the  degree  of 
collateralization.  Loans  which  are  secured 


18665 


Federal  Register  /  Vol.  57.  No.  84  /  Thiireday,  April  30.  1992  /  Rules  and  Regulations 


but  have  no  collateral  value  will  generally  be 
selected  for  writedown  before  loans  which 
are  at  least  somewhat  collateralized.  There 
are  three  writedown  security/collateral 
categories. 

a.  Low;  These  loans  may  be  secured  or 
unsecured  and  have  no  collateral  value. 

b.  Medium:  These  loans  are  secured  but  do 
not  have  sufficient  collateral  value  to  fully 
protect  the  Government's  interest. 

c.  High:  These  loans  are  secured  and  fully 
collateralized;  the  Government's  interest  is 
fully  protected. 

3.  Methodology 

a.  Method  1  (See  section  IX  B  of  this 
exhibit)  will  be  used  first  to  develop  an 
acceptable  restructuring  plan  which  will  keep 
the  Imrrower  on  the  farm.  If  a  restructuring 
plan  is  not  found  which  will  keep  the 
borrower  on  the  farm  then  Method  2  (See 
section  IX  C  of  this  exhibit  for  a  full 
description)  will  be  used  to  develop  a 
restructuring  plan. 

b.  For  both  Method  1  and  Method  2  loan 
terms  will  be  the  maximum  permitted  by 
program  regulations.  Also,  writedown 
amounts  will  be  calculated  so  that  the 
"Balance  Available"  to  repay  debt  is  equal  to 
or  as  close  as  possible  to  the  "Debt 
Repayment"  plus  a  5  percent  cash  flow 
margin. 

a  Loans  selected  for  regular  deferral  will 
remain  deferred,  but  will  be  fully  or  partially 
written  down  if  needed  to  obtain  positive  5 
percent  cash  flow  margin.  Loans  converted  to 
ST  loans  (if  requested)  will  remain  ST  loans 
and  will  not  be  written  down  because  writing 
down  ST  loans  decreases  present  value. 

I.  If  a  restructuring  plan  is  not  found  to 
keep  the  borrower  on  the  farm,  the  borrower, 
FmHA  County  Supervisor,  and  other  Lenders 
may  reevaluate/rework  the  borrower's  farm 
plan  to  increase  income,  reduce  other  debt, 
sell  assets,  and/or  improve  security  on 
FmHA  debt  DALR$  will  use  the  new/revised 
information  which  will  include  consideration 
or  reconsideration  of  ST  and/or  conservation 
easement  offers  provided  by  the  borrower 
and  the  FmHA  County  Supervisor.  This  will 
help  to  assure  that  the  restructuring  of 
existing  FmHA  debt  will  maximize  the 
potential  for  the  borrower  to  repay  debt  and 
remain  on  the  farm  and  avoid  FmHA  loan 
losses. 

).  DALR$  has  the  capability  to 
accommodate  the  $300,000  statutory  ceiling 
for  debt  writedown  and  debt  writeoff. 

K.  DALR$  will  calculate  the  Net  Recovery 
Value  for  secured  assets  and  other  non- 
essential  assets.  In  the  Net  Recovery  Value 
calculation  process.  DALRS  will  add  or 
subtract  the  applicable  liquidation  costs  to 
the  current  market  value  of  the  security. 

V.  Information  Needed  for  the  Calculation 
Process 

The  following  information  will  be 
determined  prior  to  running  DALR$. 

A.  Determine  Balance  Available 

Determine  balance  of  funds  available  for 
debt  repayment  in  the  next  planning  year. 
This  is  the  "Balance  Available  in  Year  1." 
This  figure  should  be  obtained  from  Form 
FmHA  431-2,  "Farm  and  Home  Plan."  If  loan 
deferrals  and/or  debt  writedown  is 


anticipated  or  is  needed,  also  determine  the 
Balance  Available  for  debt  repayment  in  the 
year  after  the  end  of  the  speciHed  deferral 
period. 

B.  Determine  Total  Debt  Repayment 

Determine  total  debt  repayment  in  the  next 
planning  year.  This  is  the  "Elebt  Repayment 
in  year  1."  The  total  debt  repayment  should 
also  be  obtained  from  Form  FmHA  431-2, 
"Farm  and  Home  Plan."  If  loan  deferrals 
and/or  debt  writedotvn  is  anticipated  or 
needed,  also  determine  the  debt  repayment  in 
the  year  after  the  end  of  the  specified  deferral 
period.  Included  in  this  amount  are: 

1.  New  FmHA  long  term  loans.  New  loans 
planned  may  affect  repayment  in  the  first 
planning  year  and/or  the  year  after  the  end 
of  the  specified  deferral  period,  depending  on 
when  the  loan  will  be  made  and  the 
repayment  term.  The  equal  annual  payments 
on  these  new  loans  are  induded  in  the  debt 
repayment  calculations.  Regular  program 
interest  rates  (not  limited  resource  rates)  are 
input  for  all  new  loans.  If  it  is  determined 
that  it  is  not  possible  to  develop  a  feasible 
plan  at  regular  program  interest  rates.  DALRS 
will  use  applicable  limited  resource  rates  in 
the  final  calculation  process. 

2.  FmHA  Loan  for  annual  operating 
expenses.  The  amount  of  FmHA  loan  for 
annual  operating  expenses  is  the  amount  of 
annual  operating  expense  loan  principal 
which  is  due  in  the  applicable  planning  year. 
The  estimated  average  number  of  months  the 
annual  operating  loan  will  be  outstanding  is 
also  input  into  DALRS. 

DALRS  will  calculate  the  interest  accrual 
on  an  annual  production  loan  by  multiplying 
the  principal  to  be  paid  in  the  applicable 
plaiming  year  by  the  regular  loan  program 
interest  rate  (monthly  decimal  equivalent) 
and  then  by  the  average  number  of  months 
the  principal  will  be  outstanding.  See 
attachment  1,  Formulas,  for  details. 

Repayment  of  FmHA  loans  for  annual 
operating  expenses  are  first  based  on  regular 
loan  program  interest  rates.  If  it  is 
determined  that  it  is  impossible  to  develop  a 
feasible  plan  using  regular  loan  program 
interest  rates,  DALRS  will  change  the  interest 
rate  to  limited  resource  rates,  if  applicable. 

If  some  of  the  principal  will  be  carried  over 
to  future  years  then  that  portion  is  either 

a.  Included  with  the  new  loan  payments 
computed  using  the  amortization  factor  over 
the  applicable  loan  term  at  regular  loan 
program  interest  rates,  or 

b.  If  the  amount  to  be  carried  over  is 
already  included  in  an  existing  loan,  it  is 
rescheduled  with  the  existing  loan  at  the 
applicable  term  permitted  by  program 
regulation. 

3.  Non-FmHA  repayment  and  taxes.  It  is 
necessary  to  include  the  total  non-FmHA 
debt  payments  (principle  and  interest)  and 
taxes  (income  and  social  security)  to  be 
repaid  annually.  If  future  loans  are  planned 
which  will  effect  the  first  year  or  the  year 
after  the  deferral  period,  the  annual  debt 
repayment  for  these  future  non-FmHA  loans 
should  also  be  included.  This  information 
should  be  obtained  from  Form  FmHA  431-2. 
"Farm  and  Home  Plan." 

C.  Determination  and  Calculation  of  Unpaid 
Balance  on  Existing  Loans 

1.  Obtain  status  information  on  each  loan. 


The  status  information  date  (accrual  date) 
must  be  a  date  after  the  last  payment  or  other 
transaction  on  the  loan. 

a.  Principal  balance. 

b.  Accrued  interest  balance  including  any 
deferred  interest  if  applicable. 

2.  For  each  loan  DALRS  will  compute  the 
interest  accrual  to  the  proposed  effective  date 
for  servicing  actions. 

Interest  Accrual  =  P  x  lex  x  NDAYS. 
Where 

a.  "F'  is  the  outstanding  principal  balance 
on  the  date  on  which  loan  status  information 
was  obtained. 

b.  “lex"  is  the  daily  interest  accrual 
(decimal  equivalent)  based  on  the  existing 
interest  rate  for  the  loan.  Daily  interest 
accrual  is  equal  to  the  existing  annual 
interest  rate  divided  by  365. 

c.  “NDAYS"  is  the  number  of  days  between 
the  effective  date  and  the  status  information 
date.  If  February  29  occurs  between  these 
two  days  it  is  not  added  to  the  number  of 
days. 

VI.  Iterative  Calculation  Process 

Once  the  Basic  Borrower  and  loan 
information  is  determined  and  input  into 
DALRS,  the  calculation  process  can  begin. 
During  the  calculation  process  DALRS  will 
step  through  a  computational  procedure  in 
which  replication  of  the  cycle  will  continue  in 
an  attempt  to  find  a  feasible  plan. 

A.  Loan  Payments  To  Be  Made  on  the 
Effective  Date 

DALRS  will  apply  loan  payments  which  are 
planned  to  be  made  on  the  effective  date  of 
the  servicing  actions.  DALRS  only  considers 
full  pay  off  of  loans.  If  a  partial  payment  is 
anticipated,  this  amount  must  be  processed 
prior  to  the  running  of  DALRS. 

If  the  balance  available  is  greater  than  or 
equal  to  the  105  percent  of  debt  repayment  in 
year  1  and  there  are  no  delinquent  loans,  then 
no  further  servicing  action  in  DALRS  are 
required. 

B.  Reschedule/Reamortize  Delinquent  Loans 
at  Regular  Rates 

1.  Criteria.  DALRS  will  attempt  to 
reschedule/reamortize  loans  as  needed  to 
eliminate  any  delinquency.  All  delinquent 
loans  will  be  rescheduled/reamortized. 

The  interest  rate  will  be  the  minimum  of: 

a.  the  original  note  interest  rate,  or 

b.  the  regular  loan  program  interest  rate 
which  will  be  in  effect  on  the  date  the 
servicing  actions  are  calculated. 

2.  The  Process,  a.  Identify  delinquent  loans. 

b.  Recompute  debt  repayment  in  year  1. 

c.  Loans  will  be  rescheduied/reamortized 
over  the  maximum  term  permitted  by 
program  regulation,  unless  such  maximum 
term  will  result  in  an  excess  cash  flow  margin 
above  5  percent.  If  such  an  excess  cash  flow 
margin  exists,  the  following  procedure  will  be 
used  to  obtain  the  optimum  term  for  debt 
repayment. 

(1)  Loans  will  be  selected  in  the  order  of 
the  lowest  security  Hrst 

(2)  For  loans  with  equal  security,  the 
secondary  selection  will  be  based  on  the  loan 
with  the  lowest  amortization  factor. 

(3)  The  final  criteria  will  be  the  loan  with 
the  lowest  present  value. 


18666 


Federal  Register  /  Vol.  57,  No.  84  /  Thursday,  April  30,  1992  /  Rules  and  Regulations 


(4)  Reschedule/reamortize  the  loans  at  the 
new  terms. 

(5)  Recompute  the  excess  cash  flow  margin. 

(6)  Repeat  steps  (1)  through  (5)  until  there  is 
no  reduction  in  term  whose  increase  in 
payments  is  less  than  or  equal  to  the  excess 
cash  flow  margin. 

C  Reschedule/Reamortize  Non-Delinquent 
Loans  at  Regular  Rates 

1.  Criteria.  If  rescheduling/reamortization 
of  the  delinquent  loans  at  regular  rates  and 
maximum  terms  fails  to  produce  a  feasible 
plan.  DALR$  will  attempt  !o  reschedule/ 
reamortize  nondelinquent  loans  are  regular 
rates. 

The  interest  rate  will  be  the  minimum  of: 

a.  the  original  note  interest  rate,  or 

b.  the  regular  loan  program  interest  rate 
which  will  be  in  effect  on  the  date  the 
servicing  actions  are  calculated. 

2.  Loan  Seiectian.  a.  In  selecting  the  loans 
for  rescheduling/reamortization  the  loans 
will  be  ordered  so  that  the  loan  having  the 
greatest  reduction  in  interest  rate  will  be 
rescheduled/reamortized  first. 

b.  If  the  change  in  interest  rate  is  equal  for 
two  or  more  loans,  then  this  subgroup  will  be 
ordered  so  that  the  loans  having  the  smallest 
new  principal  balance  will  be  rescheduled/ 
reamortized  first. 

c.  If  the  repayment  on  any  rescheduled/ 
reamortized  loan  exceeds  the  current 
repayment  amount  for  that  loan,  then  that 
loan  will  not  be  rescheduled/reamortized. 

3.  The  Process,  a.  After  each  rescheduling/ 
reamortization  recompute  debt  repayment  in 
year  1. 

b.  Loans  will  be  rescheduled/reamortized 
over  the  maximum  term  permitted  by 
program  regulation,  unless  such  maximum 
term  will  result  in  an  excess  cash  flow  margin 
above  5  percent.  If  such  an  excess  cash  flow 
margin  exists,  loan  term(s)  will  be  reduced  to 
minimize  cash  flow  margin  according  to  the 
process  described  above  in  section  VI B  2  c  of 
this  exhibit. 

D.  Rescheduling/ Reamortizing  Non- 
Delinquent  and  Delinquent  Loans  at  Limited 
Resource  Rates 

1.  Criteria.  If  rescheduling/reamortization 
of  all  loans  are  regular  rates  and  maximum 
terms  fails  to  provide  a  feasible  plan,  DALR$ 
will  attempt  to  reschedule  delinquent  loans  at 
limited  resource  rates,  if  applicable. 

New  loans  will  have  the  maximum  term 
permitted  by  the  program  regulation,  using 
the  hmited  resource  interest  rates  (when 
applicable)  which  will  be  effective  on  the 
date  of  the  servicing  actions. 

Interest  accrual  on  the  FmHA  loan(s)  for 
annual  operating  expenses  will  be  at  the 
limited  resource  rate  (when  applicable).  The 
interest  rate  will  be  the  minimum  of: 

a.  The  original  note  interest  rate,  or 

b.  The  limited  resource  interest  rate  which 
will  be  in  effect  on  the  date  the  servicing 
actions  are  calculated. 

2.  Loan  Selection.  Refer  to  section  VI C  2  of 
this  exhibit  for  loan  selection  criteria. 

3.  The  Process.  Refer  to  the  process 
outlined  in  section  VI B  2  c  of  this  exhibit. 
Loan  normally  will  be  rescheduled/ 
reamortized  at  the  maximum  terms  when 
limited  resource  rates  are  given. 


VII.  Deferrals 

A.  Deferral  Period 

1.  Deferrals  will  only  be  beneficial  if  the 
cashflow  margin  will  improve  or  debt  service 
repayment  decreases  after  the  deferral 
peri(^.  This  improvement  must  begin  no  later 
than  six  years  after  the  current  planning  year, 
since  the  maximum  deferral  period  is  five 
years. 

2.  To  determine  the  appropriate  deferral 
period  the  County  Supervisor  and  borrower 
will  review  the  farm  operation  over  the  next 
five  years.  Loans  should  be  deferred  to  the 
year  when  the  improvement  from  the  first 
planning  year  is  the  greatest  and  the 
improvement  in  the  following  years  are  at 
least  as  good. 

3.  It  is  not  necessary  that  deferrals  provide 
a  positive  cash  flow  margin  after  the  deferral 
period  because  it  is  still  possible  to  obtain  a 
positive  cashflow  margin  with  a  combination 
of  deferrals,  debt  writedown  and  the  other 
primary  loan  service  programs.  However,  to 
maximize  the  potential  for  the  borrower  to 
remain  on  the  farm  and  avoid  losses  on 
FmHA  loans,  a  new  farm  plan  must  be 
prepared  by  the  FmHA  County  Supervisor 
and  borrower  for  the  year  after  the  end  of  the 
selected  deferral  period. 

B.  Deferrals 

1.  Criteria. 

a.  Loans  which  have  been  rescheduled/ 
reamortized  previously  in  DALR$  will  be 
rescheduled/reamortized  at  the  same  interest 
and  term. 

b.  Other  loans  which  have  not  been 
previously  rescheduled/reamortized  in 
DALR$  will  be  rescheduled/reamortized  as 
follows: 

(1)  Loans  will  be  rescheduled/reamortized 
over  the  maximum  term  permitted  by 
program  regulation. 

(2)  The  interest  rate  will  be  the  minimum 
of: 

(A)  The  original  note  interest  rate,  or 

(B)  The  loan  program  interest  rate  (limited 
resource,  if  applicable)  in  effect  on  the  date 
of  the  servicing  action  calculations. 

2.  Loan  seiectian.  This  selection  process 
will  assure  that  after  a  positive  cash  flow 
margin  is  achieved  in  the  1st  year,  the  cash 
flow  margin  in  the  year  after  the  deferral 
period  will  be  the  greatest. 

a.  Calculate  the  payment  after  the  deferral 
period  for  each  loan  eligible  for  deferral.  This 
is  only  a  side  calculation  to  determine  the 
best  order  of  selection.  A  deferral  will 
decrease  the  payments  in  the  1st  planning 
year  and  increase  the  payments  in  the  year 
after  the  deferral  expires. 

b.  For  each  loan  compute  the  ratio  of  the 
increase  in  "after  deferral  period"  payment  to 
the  decrease  in  1st  year  payment. 

c.  The  loan  with  the  smallest  ratio  is 
deferred  first  and  so  on  until  the  balance 
available  is  greater  than  or  equal  to  debt 
repayment  in  year  1. 

3.  The  Process,  a.  Reschedule/reamortize 
unequal  payment  schedule  loans  and  other 
loans  not  previously  rescheduled  except  ST 
loans  which  have  not  been  rescheduled/ 
reamortized  in  previous  steps.  Such 
rescheduling  may  result  in  a  temporary 
decrease  in  cash  flow  margin. 

b.  Taking  one  loan  at  a  time,  defer  the 
selected  loan,  recompute  the  debt  repayment 


in  year  1.  Also  compute  the  debt  repayment 
in  the  year  after  the  end  of  the  deferral 
period. 

c.  If  a  five  percent  margin  exists  between 
the  balance  available  and  the  debt 
repayment  in  year  1  and  the  five  percent 
margin  exists  in  the  year  after  the  end  of  the 
deferral  period,  then  no  further  servicing 
actions  are  required. 

d.  If  the  margin  between  balance  available 
and  the  debt  repayment  in  year  1  is  greater 
than  five  percent,  then  this  implies  that  the 
last  loan  deferred  did  not  require  a  full 
deferral. 

(1)  For  the  last  loan  selected,  compute 
amount  of  partial  deferral  necessary  to 
achieve  the  required  margin  between  balance 
available  and  debt  repayment  in  year  1. 

(2)  Recompute  payments  for  this  loan 
during  the  deferral  period  and  the  years  after 
the  expiration  of  the  deferral  period. 

(3)  If  in  the  year  after  the  end  of  the 
deferral  period,  a  five  percent  margin  exists 
between  the  balance  available  and  the  debt 
repayment,  then  no  further  servicing  actions 
are  required. 

4.  Partial  deferrals,  a.  Whenever  deferral  of 
a  loan  results  in  an  excess  cash  flow  margin 
in  the  first  year,  a  partial  deferral  of  that  loan 
will  result  in  a  higher  present  value  and  will 
also  decrease  future  payments  on  that  loan. 

A  partial  deferral  is  created  by  splitting  an 
existing  loan  into  two  distinct  parts 
(nondeferred  and  deferred).  Within  the 
deferral/writedown  module,  the  two  parts 
are  seen  as  two  separate  loans.  When  partial 
loans  are  created  a  new  loan  entry  is  added 
to  the  deferral/write  down  module  data 
table.  The  loan  that  is  split  to  make  the 
partially  deferred  loan  is  split  so  that  the 
principal  and  interest  are  separated  by  the 
same  amount  (percent  wise),  i.e.,  a  new 
partially  deferred  loan  may  consist  of  25%  of 
the  original  loan  principal,  25%  of  the  original 
interest, 
b.  Examples; 

Case  1:  Partial  Deferral  Without  Writedown 
Situation:  A  full  deferral  is  more  than  is 
needed  to  achieve  a  positive  cash  flow 
margin  in  year  1.  A  full  payment  on  the  loan 
will  produce  a  negative  cash  flow  margin'in 
year  1. 

The  Process 

(1)  Determine  amount  of  deferral  necessary 
to  achieve  a  feasible  plan  in  the  first  year. 

"d"  is  the  fraction  of  the  loan  which  must 
be  deferred.  This  fraction  is  applied  to  the 
principal  (P). 

“r"  is  the  amount  of  cash  flow  margin  in 
the  first  year  with  a  full  deferral.  "R”  is  the 
debt  repayment  on  the  loan  in  the  first  year 
without  deferral. 
d  =  l-(r/R) 

(2)  Calculate  portion  of  debt  to  be  deferred 
and  portion  of  non-deferred  debt  to  meet 
cash  flow  margin  criteria  in  the  first  year. 
Non-Deferred  portion 

Pl  =  (l-d)xP=(r/R)xP 
Deferred  Portion 
P2  =  P-P1 
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Case  2:  Partial  Deferral  With  Writedown 
Writedown  is  required  for  a  feasible  plan. 

In  this  aitnalioa  the  writedown  and  partial 
deferral  must  yield  a  payment  which  exactly 
meets  the  bonowwr'a  ability  to  repay  debt. 
This  will  maximize  the  “Present  Value*'  and 
the  borrower's  ability  to  remain  on  the  farm. 

Situatioa:  Tlw  loan  is  partially  deferred  to 
achieve  a  feasible  plan  in  the  firat  year.  The 
payments  in  the  year  after  the  end  of  the 
deferral  period  exceed  the  borrower's  ability 
to  pay  even  with  a  partial  deferral. 

Writedown  is  necesaaiy  to  achieve  a  feasible 
plan.  The  loan  which  is  partially  deferred  has 
been  selecled  as  the  next  loan  to  writedown 
based  apoa  writedown  selection  criteria. 

Writedown  Sequence:  {A]  The  principal  (on 
the  deferred  portion  of  the  loan]  is  then 
written  down  aatil  a  feasible  plan  is  achieved 
or  the  priaoipal  Is  fully  written  down. 

(B)  At  this  point  the  deferred  portion  of  the 
loan  has  beea  hiUy  written  down,  but  a 
feasible  plan  has  not  yet  been  found.  The 
subject  loaa  is  now  a  nondeferred  loan  with 
reduced  principal  and  reduced  interest.  This 
new  loan  must  now  compete  for  selection  for 
writedown  with  all  remaining  loans  based  on 
the  writedown  selection  criteria. 

Vin.  Softwood  Timber 

A.  Criteria 

1.  Loan  terms  will  be  the  maximum 
permitted  by  program  regulation. 

2.  The  interest  rate  will  be  the  minimum  of: 

a.  the  ori^aal  note  interest  rate,  or 

b.  the  Softwood  Tiiid>er  program  interest 
rate  which  will  be  in  effect  on  the  date  of  the 
servicing  acdsn  calculations. 

3.  The  rescheduled/reamortized  principal 
amount  of  Softwood  Timber  loans  will  not 
exceed  the  maximum  amount  permitted  by 
program  regidation  or  the  amount  needed  to 
develop  a  ^sible  pkn,  whichever  is  less. 

B.  Loan  Selection 

Loans  wtf  be  selected  for  foe  Softwood 
Timber  loan  program  to  maximize  foe  present 
value  after  conversion  to  Softwood  Timber, 
thus  avoiding  loan  losaes. 

1.  Cancel  all  previously  calculated 
deferrals. 

2.  For  each  loan  compute  foe  present  value 
before  and  after  conversion  to  a  Softwood 
Timber  loan.  Then  compute  the  decrease  in 
present  value  (note:  for  loans  in  which  the 
present  value  increases  this  will  be  a 
negative  number). 

3.  For  each  loan  compute  the  ratio  of  foe 
decrease  in  present  value  to  the  decrease  in 
first  year  repayment  after  conversion  to  a 
Softwood  Timber  loan. 

4.  Select  foe  loan  with  the  smallest  (or  most 
negative)  ratio  first. 

5.  If  loans  have  equal  ratios,  select  the  loan 
having  the  least  security  among  these  loans 
first.  Softwood  Timber  loans  will  have  new 
security  instruments.  This  will  improve  the 
FmHA  security  and  could  increase  present 
value  if  writedown  is  required  for  other 
loans. 

C.  The  Process 

1.  Starting  with  the  first  loan  in  foe  list  of 
loans  ordered  to  minimize  decrease  in 
present  value,  convert  foe  loan  to  Softwood 
Timber 


2.  Coatinue  this  process  until  the  maximum 
limit  for  Softwood  Timber  conversion  is 
reached  or  a  feasible  plan  is  possible  in  the 
first  year. 

3.  If  a  kMui  m  only  partially  converted  then 
create  a  new  loan  idratity  fm  the  partially 
converted  loan.  The  portion  not  converted 
retains  the  same  interest  rate  and  term  prior 
to  the  conversion  to  Softwood  Timber. 

4.  If  fully  utilizing  Softwood  Timber  loan 
conversion  aufoorities  do  not  result  in  a 
feasible  plan  in  the  first  year  rewwk  foe  loan 
deferral  calculation  described  in  sectirm  IV  of 
this  exhibit  (if  applicabie).  Do  not  include  the 
loans  selected  for  Softwood  ‘Hinber  loans  in 
the  reworking  of  the  deferral  calculations. 

5.  If  conversion  to  a  Sirftwood  Timber  loan 
will  permit  a  feasible  plan  to  be  developed 
(with  or  without  deferinls)  no  further 
servicing  actums  are  required. 

/X.  Writedown 

DALRS  will  attempt  to  find  a  feasible  plan 
with  debt  writedown  when  all  primary  Iran 
servicing  options  fail.  Writedown  of  Irans 
will  proceed  with  Conservation  Easement 
writedown  (Method  1  below)  first.  If 
Conservation  easement  writedown  does  ix>t 
provide  a  feasible  plan,  then  regular  debt 
writedown  (Method  2  below)  will  be 
attempted. 

A.  Status 

Debt  repayments  are  at  their  absolute 
minimum,  a  feasible  plan  is  still  not  possible 
in  foe  first  year  and/or  the  year  after  foe  end 
of  the  deferral  period  (if  applicable). 

1.  At  this  point  consideration  of  primary 
loan  service  programs  has  had  the  following 
result: 

a.  If  the  borrower  plans  to  make  payments 
prior  to  the  servicing  actions,  these  payments 
have  been  appfied  to  loans  to  reduce 
indebtedness. 

b.  Ail  delinquent  loans  have  been 
rescheduled/reamortized. 

c.  All  existing  FmHA  loans  have  been 
considered  for  rescheduling/ reamortization. 

d.  Defentds  have  been  computed  for 
borrowers  when  foe  cash  flow  margin  in  foe 
year  after  the  deferral  period  was  higher  than 
the  cash  flow  margin  in  foe  first  year. 

e.  Loans  have  bwn  converted  to  Softwood 
Timber  loans  (when  requested  by  the 
Borrower)  to  foe  maximum  extent  permitted 
by  program  regulations. 

(1)  FmHA  loans  for  annual  operating 
expenses  and  all  proposed  new  loans  have 
been  computed  at  limited  resource  rates 
(when  applicable). 

(2)  AH  loans  are  at  foe  lowest  interest  rate 
and  maximum  term  permitted  by  program 
regulations. 

B.  Method  1 

Provide  Conservation  Easement  writedown 
on  eligfole  loans,  when  requested  by  the 
borrower,  to  foe  maximam  lunits  permitted 
by  program  regulationa.  Conservation 
Easements  wiU  be  the  first  writedown 
considered  in  this  method.  If  a  feasible  plan 
is  not  obtained  usmg  conservation 
easements,  then  the  remaining  loans  will  be 
%vritten  down  using  debt  writedown 
authority. 

1.  Criteria,  a.  Only  loans  secured  by  real 
estate  are  eligible  fw  conservation  easement 
writedown. 


b.  Interest  rates,  loan  terms,  loans  selected 
for  deferral  (if  applicable)  do  not  change  from 
the  status  described  in  Section  IX  A  of  this 
exhibit.  That  it,  debt  repayment  is  at  foe 
absolute  mimmum. 

c. LoanB  converted  to  Softwood  Timber 
loans  will  not  be  written  down. 

2.  Loan  Selection.  Loans  will  be  selected  in 
the  following  order  for  full  or  partial 
writedown  as  necessary: 

a.  Place  aH  loans  eligible  for  ciMiservation 
easements  in  a  sin^  group.  Of  these  loans, 
order  them  for  selection  as  follows: 

(1)  Least  collateralized  loans  first. 

(2)  For  loans  with  equivalent 
collateralization,  loans  with  foe  largest 
“Amortization  Factor"  first.  (See 
Amortization  Factors  in  Attachment  1  to  this 
exhibit.) 

b.  If  a  feasible  plan  is  not  obtained  using 
conservation  easements  or  conservation 
easement  writetfown  had  not  been  requested, 
order  foe  remaining  loans  as  follows: 

(1)  Unsecured  and/or  least  collateralized 
loans  first. 

(2)  For  loans  with  equivalent  security, 
loans  with  the  largest  “Amortization  Factor" 
first  (See  Amortization  Factors  in  attachment 
to  this  exhibit) 

3.  The  Process.  Each  time  a  new  loan  is 
selected  for  writedown,  deferrals  (if 
applicable)  must  be  recalculated  as  described 
in  section  VU  of  this  exhibit. 

a.  Conservation  Easement  writedown.  (1) 
Starting  with  the  first  loan  selected  far 
conservation  easement  wfiitedown.  deteimine 
whether  a  full  writedown  wfll  permit  a 
feasible  plan  in  the  applicable  year.  The 
applicable  year  ta  the  first  planning  year  if 
deferrals  have  not  been  calculated.  U 
deferrals  have  beencalcalated,  it  is  foe  year 
after  the  end  of  the  deferral  period. 

(2)  If  a  full  conservation  easement 
writedown  will  achieve  positive  cash  flow, 
compute  the  amount  of  conservation 
easement  writedown  so  foat  a  five  percent 
margin  exists  between  the  balance  available 
and  debt  repayment  Reachedule/reamortize 
foe  loan  for  the  new  principal  amount.  No 
further  servicing  actions  are  required. 

(3)  If  a  full  conservation  easement 
writedown  does  not  achieve  a  positive  cash 
flow  margin  in  the  applicable  year, 
recompute  foe  debt  repayment  in  the  first 
planning  year  and  foe  d^t  repayment  in  the 
year  after  foe  end  of  the  deferral  period  (if 
applicable).  Deferrals  will  have  to  be 
recalculated  using  the  methods  described  in 
Section  VII  of  this  part 

(4)  Continue  selecting  loans  for 
conservation  easement  writedown  and  repeat 
this  process  until  an  acceptable  cash  flow 
margin  is  obtaued  in  the  applicable  year  or 
the  maximum  conaervatioo  easement 
writedown  permitted  by  program  regulation 
is  obtained. 

b.  Debt  writedown.  (1)  Conservation 
easement  writedown  ^  applicable)  did  not 
attain  a  positive  cash  flow  margin  in  the 
appHcaUe  planning  year.  With  foe  remaining 
loam,  reprioritize  foeir  selection  without 
regard  to  eligibility  for  conaervation 
easements  using  foe  criteria  described  in 
section  IX  B  2  of  this  exhibit. 
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(2)  Using  debt  writedown  authority  write 
down  each  of  these  loans  until  a  positive 
cash  flow  margin  is  obtained  in  the 
applicable  year.  Compute  the  amount  of 
writedown  for  that  loan  so  that  a  five  percent 
margin  exist  between  the  balance  available 
and  the  debt  repayment. 

(3)  if  the  present  value  of  the  future 
payment  stream  on  remaining  debt  plus  the 
value  of  conservation  easements  exchanged 
for  debt  writedown  equals  or  exceeds  the  net 
recovery  value  of  the  collateral  for  FmHA 
loans,  then  no  further  servicing  actions  are 
required. 

C.  Method  2 

Use  this  method  only  if  Method  I  does  not 
find  a  debt  restructuring  plan  which  will 
allow  FmHA  to  continue  with  the  borrower. 

1.  Criteria,  a.  Loan  terms  are  the  maximum 
permitted  by  program  regulation. 

b.  All  other  loans  (except  Softwood  Timber 
loans],  including  the  loan  selected  for 
writedown  will  be  at  the  minimum  of  the 
original  note  interest  rate  or  the  limited 
resource  interest  rate  (if  applicable). 

2.  Loan  selection.  Loans  will  be  selected  in 
the  following  order  for  full  or  partial 
writedown  as  required. 

a.  Unsecured  and/or  least  collateralized 
loans  first. 

b.  For  loans  with  equivalent  security,  loans 
with  the  smallest  present  value  factor  first. 
(See  Present  Value  Factor  in  attachment  1  of 
this  exhibit.)  Note  the  Present  Value  Factor  is 
independent  of  loan  interest  rate. 

c.  For  loans  with  equal  present  value 
factor,  loans  with  highest  interest  rate  first. 

3.  The  process.  Each  time  a  new  loan  is 
selected  for  writedown  all  loans  whose 
interest  rates  change  according  to  the  criteria 
in  section  IX  Cl  b  of  this  exhibit  will  be 
rescheduled/reamortized  using  the  new 
interest  rate.  Deferrals  must  also  be 
recalculated  as  described  in  section  VII  of 
this  part. 

a.  Starting  with  the  first  loan  selected  for 
debt  writedown,  determine  whether  a  full 
writedown  will  result  in  the  appropriate 
cashflow  margin  in  the  applicable  year.  The 
applicable  year  is  the  flrst  planning  year  if 
deferrals  have  not  been  used.  If  deferrals 
have  been  used,  it  is  the  year  after  the 
deferral  period. 

b.  If  a  full  debt  writedown  results  in  a 
positive  cash  flow  compute  the  amount  of 
writedown  so  that  a  flve  percent  margin 
exists  between  the  balance  available  and 
debt  repayment.  Reschedule/reamortize  the 
loan  for  the  new  principal  amount  and  test 
present  value  with  net  recovery  value. 

c.  If  the  amount  of  debt  writedown 
calculated  in  Method  2  exceeds  $300,000  in 
order  to  obtain  a  positive  cash  flow,  no  other 
calculations  will  be  computed.  The  criteria 
and  calculations  explained  in  section  X,  "Net 
Recovery  Value,”  will  be  used. 

X.  Net  Recovery  Value 

DALR$  computes  the  net  recovery  value  of 
collateral  to  obtain  a  value  to  use  for  the  net 
recovery  value  test  referred  to  in  section  IX  6 
3  b  of  this  exhibit,  as  required  in  {  1951.909  (f) 
of  this  subpart.  See  exhibit  I.  "Guidelines  for 
Determining  Adjustments  for  Net  Recovery 
Value  of  Collateral."  for  guidance  in 
determining  the  value  of  specific  items  in  the 


net  recovery  value  calculations  outlined 
below. 

Net  recovery  value  is  computed  for  all 
FmHA  Farmer  Program  loan  security  and 
other  non-essential  assets.  If  FmHA's  lien 
position  or  the  amount  of  prior  liens  vary 
from  item  to  item,  separate  net  recovery 
values  will  be  computed  for  each  item  which 
has  a  different  lien  structure.  Example: 

FmHA  has  a  first  lien  on  a  borrower's 
equipment,  except  for  two  tractors.  One 
tractor  was  financed  by  non-FmHA  credit, 
and  FmHA  has  a  junior  lien  subject  to  the 
purchase  money  financing.  In  the  case  of  the 
second  tractor,  FmHA  subordinated  its  lien  to 
another  lender  to  finance  repairs,  thus, 

FmHA  has  a  junior  lien  subject  to  the  amount 
subordinated.  In  this  example  there  would  be 
three  net  recovery  calculations,  one  for  each 
tractor  and  one  for  the  remaining  equipment. 
The  sum  of  the  three  calculations  would  be 
the  net  recovery  value.  The  same  logic 
applies  to  real  estate  security.  Thus,  the  sum 
of  all  individual  calculations  will  be  the  total 
net  recovery  value. 

A.  The  general  formula  for  net  recovery 
value  is  as  follows: 

market  value  of  security 
minus  prior  liens 

minus  property  taxes  while  in  inventory 
minus  depreciation  on  property 
minus  management  charges 
minus  repairs  necessary  for  resale 
minus  legal  and  administrative  fees 
minus  sales  costs 
minus  advertising  cost 

plus/minus  increase/decrease  in  value  while 
in  inventory 

minus  interest  cost  while  in  inventory 
minus  miscellaneous  expenses,  if  any 
plus  anticipated  income  while  in  inventory 
equals  net  recovery  value  for  security 
property 

total  of  net  recovery  value  for  individual 
property  items — net  recovery  value  of 
collateral 

The  above  formula  is  modified  for  non- 
essential  assets  and  unaccounted  for 
security. 

B.  The  individual  items  in  the  net  recovery 
value  formula  are  computed  as  follows: 

1.  Market  value  of  security — the  market 
value  of  the  security  based  upon  a  current 
appraisal. 

2.  Prior  liens — the  total  of  all  liens 
preceding  FmHA's  security  interest,  including 
past  due  taxes  and  assessments  and 
subordinations. 

3.  Property  taxes  and  assessments  while  in 
inventory — (annual  tax  and  assessments  due 
divided  by  12)  X  average  holding  period  in 
months. 

4.  Depreciation  on  property — Annual 
amount  of  depreciation  determined  by  the 
County  Supervisor,  divided  by  12  X  average 
holding  period  in  months. 

5.  Management  charges — based  upon 
methods  of  management  used,  (acres  under 
management  X  annual  rate  per  acre)  divided 
by  12  X  average  holding  period  in  months,  or 
(net  income  on  a  monthly  basis  X  percentage 
fee  charged]  X  average  holding  period  in 
months,  or  the  anticipated  monthly 
management  and  maintenance  expense  X 
average  holding  period  in  months,  or  the  total 
of  the  appropriate  combination  of  these. 


6.  Repairs — as  determined  necessary  by 
County  Supervisor. 

7.  Legal  fees — determined  with  guidance 
from  the  State  Director. 

8.  Sales  costs— commission  rate  X  market 
value  of  security. 

9.  Advertising — cost  of  three-week 
advertisement  1  time  X  (average  holding 
period  in  months  divided  by  6,  rounded  to  the 
nearest  whole  number). 

10.  Value  increase/decrease — annual 
percentage  divided  by  12  X  average  holding 
period  in  months  X  market  value. 

11.  Interest  cost  during  inventory  period — 
(interest  rate  on  90-day  T-Bills  X  current 
market  value)  divided  by  12  X  average 
holding  period,  in  months. 

12.  Average  holding  period  for  inventory,  in 
months — determined  by  the  State  Director  in 
accordance  with  FmHA  Instructions. 

13.  Miscellaneous — any  unusual  or  other 
expenses  associated  with  acquiring,  holding, 
or  selling  the  property  which  are  not  covered 
by  itemized  expense  items,  such  as 
hazardous  waste  cleanup  and  surveys. 

14.  Income — income  received  every  month 
X  average  holding  period  in  months  -t-  (total 
of  non-monthly  income  received  for  the  year 
divided  by  12)  x  average  holding  period  in 
months. 

XI.  Summary 

At  this  point,  DALRS  has  finished  its 
calculations.  DALRS  will  consider  service 
programs  to  the  point  where  a  feasible  plan 
has  been  achieved,  or  all  farmer  program 
loans  have  been  written  down  completely. 
DALRS  will  provide  a  report  of  the  results  of 
the  calculations  performed,  including  the 
present  value  test. 

If  DALRS  does  not  find  a  solution  that  will 
provide  a  feasible  plan,  FmHA  will  proceed 
with  the  other  actions  authorized  in  this 
subpart,  including  mediation,  offer  the 
opportunity  to  purchase  collateral  for  net 
recovery  value,  and  consideration  for 
Preservation  Service  Programs. 

Attachment  1 — Formulas  Used  in  DALRS 
Calculations 

(For  Applications  filed  for  restructuring  on  or 
after  November  28, 1990) 

I.  Loan  Amortization  Factors 
Loan  amortization  factors  are  calculated 
using  the  following  equations: 

A.  Non-deferred  Loan 
A={(i(H-i)")/((l-(-i)'‘-l)) 

A — amortization  factor 

i — interest  rate 
n — term 

B.  Deferred  Loan 

A = [((i(l  -i-  i)"-‘)/((l  i)"-‘  -  D)  -t-  ((i  X  t)/ 

("■*))) 

A — amortization  factor 
i — interest  rate 
n — term 

t— deferral  period 

C.  Deferred  Interest  A=l/(n— t) 

A — amortization  factor 

n — term 

t— deferral  period 
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tl.  Loan  Payment  Calculations 
Loan  payments  are  calculated  using  the 
amortization iactors  rounded  to  five  places. 
The  equations  used  to  calculate  the  loan 
payments  are: 

Pi 

Pi — payment 
p — loan  principal 
c — interest 

Bi — amortization  factor 
Note — Pi  (payment  rounded  up  to  the  next 
dollar  if  it  is  not  an  even  dollar  payment. 
P2=(n)(aj) 

Pj — payment  on  the  deferred  interest 
n— deferred  interest 
ai — amortization  factor  for  the  deferred 
interest  portion 

Note — Pi  (payment  on  the  deferred  loan 
portion)  is  rounded  up  to  the  next  dollar  if  it 
is  not  an  even  dollar  payment. 

Po=Pi+Pi 

P] — ^final  loan  payment 
Pi — payment  on  the  loan  portion 
Pj — payment  on  the  deferred  interest 
portioa 

III  Present  Value  Calculations 
The  net  present  value  factors  for  each  loan 
are  calculated  using  the  following  equations: 

A.  Non-Deferred  Loan 

P=l((l+ir-l)/Wt+i)")l 

P — net  present  value  factor 
i — discount  rate 
n — term 

B.  Deferred  Loan 

P= (1({1  +i)‘! 

P— net  present  value  factor 
i — discount  rate 
n — term 

t — deferral  period 

The  loan  net  present  is  calculated  using  the 
following  equation: 

NPV=(P)(p) 

NPV — loan  net  present  value 
P — loan  net  present  value  factor 
p — loan  payment 

IV.  Calculation  for  Up  to  105%  of  Debt 
Service  Margin 
Explanation  of  Terms: 

Original  Balance  Available  is  the  Balance 
available  established  by  the  Loan  Officer. 

Debt  Service  Margin  is  set  by  the  System 
initially  at  li)5  and  reduced  incrementally  by 
.01  to 

FoUowiiig  are  the  calculation  and 
processing  logic. 

Debt  Service  Margin =lt)5 

While  the  Debt  Service  Margin  >  =1.00  Do 
The  Following 

Balance  Available =Original  Balance 
Available/Oebt  Service  Margin 
Deferral  Balance  Available  =Original 
Deferral  Balance  Available/Debt  Service 
Margin 

Process  all  restructuring  calculation 
within  the  While  Loop.  i«. 

Reached  idefReamortize  Loans 
Deferral  of  Payments 
Write-down  the  Principa!  of  the  Loan.  No 
Deferral  of  Payments 


Write-down  ihe  Principal  of  the  Loan,  with 
Deferral  of  Payments 
If  a  Feasible  Plan  has  not  been  found  or 
Debt  Service  Margin  <1J)0  Then: 

Debt  Service  Margin = Debt  Service 
Margin— .01 

Loop  back  up  to  file  “While”  loop 
End  of  While  Do  Loop 

(Break  out  of  the  “While”  loop  and  complete 
processing  of  die  OAUt$  SYSTEM] 

V.  Calculation  and  Logic  For  $300^100  Debt 
Writedown  and  Debt  Writeoff  Limitation 
Explanation  of  Tenns: 

Present  Value  of  the  Restructured  Principal 
is  the  value  of  the  debt  payments  made  over 
the  life  of  file  loan  in  today's  dollars. 

Principal  After  Restructuring  is  the  total 
debt  after  any  outstanding  interest  is 
included  and  any  writedown  amount  is 
deducted. 

Writedown  Amount  is  the  amount  the 
principal  of  the  FmHA  debt  was  reduced  to 
yield  a  feasible  plan. 

Debt  Service  Margin = Balance  Available/ 
Total  Debt  Payments 
Net  Recovery  Value  of  the  Assets=Dollar 
Value  realized  by  the  liquidation  of  Assets 
Writeofi=FmHA  Debt  Before  Attempting 
Restructuring  (i.e.  principal  and  interest 
before  servicing) —Net  Recovery  Value  of 
the  Assets 
Basic  Code  Logic: 

Following  are  the  calculation  and 
processing  logic  in  the  program. 

If  1st  year  cash  available  is  less  than  or 
equal  to  0  and  Debt  Service  Margin  is  equal 
to  1.00— 

Then 

If  Writeoff  ia  greater  than  $300X)00 
Then 

Borrower  is  not  eligible  for  Net  Recovery 
Buyout 

Else 

Offer  Net  Recovery  Buyout 
Else 

If  Writedown  Amount  <  $300,000 
Then 

If  Present  Value  of  the  Restructured 
Principal  >  Net  Recovery  Value  of  the 
Assets 
Then 

A  Feasible  Plan  has  been  found  to 
restructure  the  farmer's  debt 

Else 

If  Debt  Service  Maigin  is  equal  to  1.00 
Then 

If  Writeoff  <  $300,000 
Then 

Offer  Net  Recovery  Buyout 
End  Processing  of  Debt  Restructuring 
Else 

The  Borrower  is  not  eligible  for  debt 
forgiveness 

End  Processing  of  Debt  Restructuring 
Else 

Reduce  Debt  Service  Margin  by  jOI 
Retry  Debt  Restructuring  at  the  lower  Debt 
Service  Margin 

V7.  Calculation  of  Average  Number  of 
Months  Outstanding  for  an  FmHA  Annual 
Operating  Loan 

•This  is  the  average  number  of  months  an 
FmHA  loan  for  annual  operating  expenses 


will  be  outstanding.  It  may  be  estimated  or 
calculated  from  the  projected  advance  and 
payment  schedule  for  the  loan. 

For  example,  loanfs)  for  annual  operating 
expenses  are  estimated  to  be  $15,000  and  the 
projected  advance  and  repayment  schedule  is 
planned  as  follows: 


Princtpal  balance  outstanding 

Number 

o( 

months 

15.000 . . . . . 

3 

B,000 . 

2 

6,000 . .  .„.  „  . . 

4 

Average  Months  =  (3  X  15.000)  +  (2 
X  8.000) +(4  X  6.000) 

15,000  (total  loans  for  annual  operating 
expense) 

Average  Months = (45.000 + 16.000  +  24.000)/ 
15.000 

Average  Months  Outstanding=85.000/l5,000 
Average  Months  Outstanding =5.7  months 

(Round  to  nearest  tenth  of  month) 

21.  Exhibit  L  of  subpart  S  is  revised  to  read 
as  follows: 

Exhibit  L — ^Homestead  Protection  Program 
Agreement 

This  agreement  is  entered  into  this 

_ day  of _ _  19 _ _  by  and 

between  the  Fanners  Home  Administration 
(FmHA)  of  the  United  States  Department  of 
Agriculture  and _ (“Borrower"). 

Concurrently,  with  the  execution  of  the  pre¬ 
acquisition  Homestead  Protection  Program 
Agreement  the  borrower  will  deliver  a 
completed  Form  FmHA  1955-1  to  FmHA.  The 
Homestead  Protection  Program  Agreement  is 
subject  to  the  provisions  of  7  CFR  part  1955, 
subpart  A.  If  FmHA  acquires  title  to  the 
Homestead  Protection  property  by 
foreclosure  during  the  processing  of  a  pre¬ 
acquisition  Homestead  Protection  Agreement, 
processing  of  the  agreement  will  be 
terminated  and  the  owner  will  be  given 
Homestead  Protection  rights  pursuant  to 
§  1951.911(b)  (2)(iii)  of  7  CFR  part  1951, 
subpart  S. 

A.  Borrower  has  received  a  loan  or  loans 
from  FmHA  secured  by  real  property  vhich 
includes  the  Borrower's  dwelling,  and 
adjoining  land  that  is  used  to  maintain  the 
Borrower  and  the  Borrower's  family  (the 
Homestead  Protection  property).  In  some 
cases  the  FmHA  loan(s)  may  also  have  been 
included  one  or  more  outbuildings  that  are 
useful  to  the  Borrower  and  the  Borrower’s 
family  and  in  such  cases  these  outbuildings 
are  included  in  the  definition  of  Homestead 
Protection  property. 

B.  Borrower's  FmHA  loan  is  in  default 
which  could  result  in  the  loss  of  the 
borrower's  Homestead  Protection  property. 

C  fiiMTOwer  wants  to  continue  to  occupy 
the  Homestead  Protection  property  after 
FmHA  acquires  title  to  it. 

D.  FmHA  has  already  determined  fiiat 
Borrower  has  satisfied  the  requirements  for 
its  Homestead  Protection  Program. 

E.  FmHA  agrees  to  permit  Borrower  to 
retain  occupancy  of  the  Homestead 
Protection  property  on  the  following  terms 
and  conditions; 
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1.  Subject  to  the  terms  and  conditions  set 
forth  below  FmHA  agrees  to  lease  the 
Homestead  Protection  property,  as  more 
particularly  described  in  Attachment  1 
attached  hereto,  to  Borrower  on  the  terms 
and  conditions  set  forth  in  the  lease  attached 
hereto  as  Attachment  2  (the  “lease"). 

Borrower  agrees  to  enter  into  the  lease  of  the 
Homestead  Protection  property. 

2.  FmHA's  obligation  to  enter  into  the  lease 
of  the  Homestead  Protection  property  is 
subject  to  the  occurrence  of  the  following 
conditions: 

a.  FmHA  acquires  fee  title  to  the 
Homestead  Protection  property  in  connection 
with  the  liquidation  of  the  farm  property  of 
which  the  Homestead  Protection  property  is  a 
portion. 

b.  All  State  and  local  governmental  laws, 
ordinances  and  regulations  concerning  the 
creation  of  the  Homestead  Protection 
property  as  a  separate  legal  parcel  which  can 
be  leased  and  sold  have  been  satisfied. 

3.  The  term  of  the  lease  will  begin  on  the 
date  the  later  of  the  conditions  set  forth  in 
paragraph  2  is  satisfied  and  such  date  will  be 
inserted  into  the  lease. 

4.  The  term  of  the  lease  will  be _ 

years.  This  term  will  be  inserted  in  the  lease. 

5.  The  rent  to  be  charged  Borrower  during 
the  term  of  the  lease  will  be  determined  by 
FmHA  as  of  the  commencement  date  of  the 
lease  and  will  be  in  an  amount  substantially 
equivalent  to  rents  charged  for  similar 
residential  properties  in  the  area.  This 
amount  will  be  determined  prior  to  execution 
of  this  agreement.  The  borrower  will  be 
notified  by  letter  of  the  amount  of  the  rent 
and  the  amount  of  the  rent  will  be  inserted  in 
the  lease  form.  Form  FmHA  1955-20.  If  the 
Borrower  disagrees  with  the  rent  determined 
by  the  County  Supervisor,  the  borrower  can 
appeal  this  determination  pursuant  to  7  CFR 
part  1900.  subpart  B. 

6.  Borrower  agrees  to  cooperate  with 
FmHA  in  applying  for  and  securing  whatever 
local  governmental  approvals  are  necessary 
in  order  for  the  Homestead  Protection 
property  to  be  a  separate  legal  parcel.  FmHA 
will  bear  the  cost  and  expense  of  obtaining 
such  approvals. 

7.  If  the  term  of  the  lease  has  not  started  on 
or  before  2  years  from  the  date  of  the 
agreement,  the  agreement  shall  end  and  be  of 
no  further  force  or  effect. 

Farmers  Home  Administration 

By: - 

Borrower 


Attachment  1.  Legal  Description  of  the 
Property. 

Attachment  2.  Lease  Form.  Form  FmHA  1955- 

20. 

22.  Exhibit  N  of  subpart  S  is  revised  to  read 
as  follows: 

Exhibit  N — Leaseback/Buyback  Agreement 
This  agreement  is  entered  into  this 

- day  of _ _  19 _ _  by  and 

between  the  Fanners  Home  Administration 
(“FmHA")  of  this  United  States  Department 

of  Agriculture  and _ ^__(“Lessee’’). 

Concurrently  with  execution  of  the 
agreement  the  borrower  must  deliver  a 
completed  Form  FmHA  1955-1  to  FmHA.  This 


agreement  is  subject  to  the  provisions  of  7 
CFR  part  1955.  subpart  A.  If  FmHA  acquires 
title  to  the  leaseback/buyback  during  Ae 
processing  of  a  pre-acquisition  Leaseback/ 
Buyback  Agreement,  processing  of  the 
agreement  will  be  terminated  and  the  owner 
will  be  given  leaseback/buyback  rights 
pursuant  to  S  1951.911(a)(l)(ii)  of  7  CFR  part 
1951,  subpart  S. 

A.  Lessee  is  eligible  for  the  FmHA 
leaseback  program  under  7  CFR  part  1951, 
subpart  S.  for  the  real  property  described  on 
the  enclosed  attachment  2  (the  "leaseback 
property”). 

B.  FmHA  has  not  yet  acquired  title  to  the 
leaseback  property  but  agrees  to  lease  it  to 
Lessee  on  the  following  terms  and  conditions 
when  FmHA  acquires  clear  title  to  it: 

1.  Subject  to  the  terms  and  conditions  set 
forth  below.  FmHA  agrees  to  lease  the 
leaseback  property  to  Lessee  on  the  terms 
and  conditions  set  forth  in  the  lease.  Form 
FmHA  1955-20.  Borrower  agrees  to  enter  into 
the  lease  of  the  leaseback  property. 

2.  FmHA's  obligation  to  enter  into  the  lease 
of  the  leaseback  property  is  subject  to  the 
occurrence  of  the  following  conditions. 

a.  FmHA  acquires  clear  title  to  the 
leaseback  property  in  connection  with  the 
liquidation  of  the  owner's  interest  in  that 
property. 

b.  If  someone  other  than  the  Lessee  is 
eligible  for  and  has  or  may  exercise 
Homestead  Protection  rights  under  7  CFR 
part  1951,  subpart  S,  the  leaseback  property 
will  be  reduc^  by  the  Homestead  Protection 
property.  FmHA's  obligation  to  lease  the 
remaining  leaseback  property  is  contingent 
on  FmHA's  determination  that  all  State  and 
local  laws,  ordinances  and  regulations 
concerning  the  creation  of  the  Homestead 
Protection  property  as  a  separate  legal  parcel 
which  can  be  leased  have  been  satisfied. 

3.  The  term  of  the  lease  will  begin  on  the 
date  the  latter  of  the  conditions  set  forth  in 
paragraph  2  is  satisfied  and  such  date  will  be 
inserted  into  the  lease. 

4.  The  term  of  the  lease  will  be _ 

years.  This  term  will  be  inserted  in  the  lease. 

5.  The  rent  will  be  an  amount  equal  to  that 
for  which  similar  properties  in  the  area  are 
being  leased.  This  amount  will  be  determined 
prior  to  the  execution  of  this  agreement  and 
the  agreed  upon  rent  entered  in  the  lease 
form.  Form  FmHA  1955-20.  If  the  Lessee 
disagrees  with  the  rents  determined  by  the 
_County  Supervisor,  the  Lessee  can  appeal 

this  determination  piu^uant  to  7  CFR  part 
1900,  subpart  B. 

6.  The  property,  upon  acquisition  by 
FmHA,  will  be  subject  to  any  applicable 
USDA  restrictions  regarding  the  use  of 
property  containing  wetlands,  floodplains 
and/or  highly  erodible  lands. 

7.  If  the  lease  term  has  not  started  on  or 
before  2  years  from  the  date  of  this 
agreement,  the  agreement  will  end  and  be  of 
no  further  force  or  effect.  The  borrower  may 
appeal  this  decision  pursuant  to  7  CFR  part 
1900,  subpart  B. 

Farmers  Home  Administration  Lessee 
By:- . - 

County  Supervisor 

Date:  - 


23.  Exhibit  O  to  subpart  S  is  revised  to  read 
as  follows* 

Exhibit  O — Notice  of  Availability  of 
Leaseback/Buyback 

(For  use  by  the  County  Supervisor  to  advise  a 
former  owner  who  held  title  to  the  property 
of  the  availability  of  leaseback/buyback) 

United  States  Department  of  Agriculture 
Farmers  Home  Administration 

(Location) 

Certified  Mail  - 

Return  Receipt  Requested 

(Name  and  Address) 

Date:  - 

Dear _ : 

The  farm  that  you  once  owned  may  be 
available  for  you  to  buy  or  lease  under 
certain  conditions  set  out  in  Fanners  Home 
Administration  (FmHA)  leaseback/buyback 
regulations,  7  Cl^  part  1951,  subpart  S. 

FmHA  acquired  this  property  on _ _  The 

FmHA  leaseback/buyback  program  may 
permit  you  to  lease  or  purchase  the  property. 
You  may  select  the  terms  of  the  lease  which 
may  be  from  1  year  to  5  years.  The  purchase 
may  be  for  cash  or  under  certain 
circumstances  FmHA  may  be  able  to  finance 
the  purchase  of  the  property  through  a  credit 
sale.  If  you  would  like  to  know  more  about 
the  leaseback/buyback  program,  please 

contact  the  County  Supervisor  at _ _  In 

order  to  be  considered  for  leaseback/ 
buyback,  you  must  make  application  at  the 
County  Office  not  later  than  (enter  the  date 
180  days  from  acquisition  or  period  longer 
than  180  days  if  applicable  State  laws 
prescribe  a  longer  period).  We  recommend 
that  if  you  are  interested  in  leasing  or 
purchasing  the  property,  you  should 
immediately  contact  the  County  O^ice  to 
determine  if  a  lease  or  purchase  agreement 
can  be  entered  into. 

[If  the  borrower  was  an  individual)  If  you 
are  not  interested  in  purchasing  or  leasing  the 
property  and  if  you  have  a  spouse  or  child 
who  are  actively  engaged  in  farming,  they 
have  a  preference  to  buy  or  lease  the 
property.  It  will  be  your  responsibility  to 
notify  your  spouse  and  child  of  their  possible 
rights  to  lease  or  buy  the  property.  You 
should  have  them  contact  the  County 
Supervisor  if  they  are  interested  in  leasing  or 
buying  the  property  or  want  more 
information.  In  order  to  participate  in  the 
leaseback/buyback  program  they  must  make 
application  not  later  than  (enter  the  date  190 
days  from  date  of  acquisition  or  period  longer 
than  190  days  if  applicable  State  laws 
prescribe  a  longer  period).  If  you  have  a 
spouse  or  child  that  are  interested  in  leasing 
or  purchasing  the  property,  we  recommend 
they  immediately  contact  the  County  Office 
to  determine  if  a  lease  or  purchase  agreement 
can  be  entered  into. 

[If  the  borrower  was  an  entity]  If  you  are 
not  interested  in  purchasing  or  leasing  the 
property  the  shareholders  (if  the  borrower 
was  a  corporation  owned  exclusively  by 
members  of  the  same  family),  partners  (if  the 
borrower  was  a  partnership  whose  partners 
are  exclusively  members  of  the  same  family), 
or  members  (if  the  borrower  was  a  joint 
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operation  or  cooperative  whose  members  are 
exclusively  members  of  the  same  family]  may 
have  a  preference  to  lease  or  purchase  the 
farm.  In  order  to  qualify  for  leaseback/ 
buyback  the  individual  must  be  actively 
engaged  in  farming.  You  must  have  these 
people  contact  the  County  Supervisor  if  they 
are  interested  in  leasing  or  buying  the 
property  or  want  more  information.  In  order 
to  participate  in  the  leaseback/buyback 
program  they  must  make  application  not  later 
than  (enter  ^e  date  190  days  from  date  of 
acquisition  or  period  longer  than  190  days  if 
applicable  State  laws  prescribe  a  longer 
period).  If  any  of  these  individuals  are 
interested  in  leasing  or  purchasing  the 
property,  we  recommend  they  immediately 
contact  the  County  Office  to  determine  if  a 
lease  or  purchase  agreement  can  be  entered 
into. 

Under  some  circumstances,  an  operator 
(lessee]  of  the  property  at  the  time  FmHA 
acquired  it  may  have  a  preference  in  leasing 
and  purchasing  the  property.  Please  advise  us 
immediately  of  the  name  and  address  of  any 
lessee  of  the  farm  who  was  operating  the 
farm  when  FmHA  acquired  it. 

(If  the  property  has  a  dwelling]  This 
property  has  a  dwelling  which  is  subject  to 
the  FmHA  Homestead  Protection  regulations 
7  CFR 1951,  Subpart  S.  If  you  are  eligible  for 
Homestead  Protection,  you  will  be  notified  in 
a  separate  letter.  If  someone  else  has 
Homestead  Protection  rights,  then  Homestead 
Protection  rights  will  take  priority  over 
leaseback/buyback  rights. 

Failure  to  apply  for  leaseback/buyback  by 
(insert  date  160  days  from  date  of  acquisition 
or  longer  period  than  180  days  if  applicable 
State  laws  prescribe  a  longer  perii^]  will 
terminate  any  rights  that  you  have  to 
purchase  or  lease  the  property  under  the 
leaseback/buyback  regulations. 

Sincerely, 

County  Supervisor. 

PART  1955— PROPERTY 
MANAGEMENT 

24.  The  authority  citation  for  p  irt  1955 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  1989: 42  U.S.C.  1480:  5 
U.S.C.  301;  7  CFR  2.23  AND  2.70. 

Subpart  A— Liquidation  of  Loans 
Secured  by  Reai  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

25.  Section  1955.15  is  amended  by 
revising  paragraphs  (d](2)(iv](C)  and  (D) 
to  read  as  follows: 

§  1955.15  Foreclosure  by  the  Government 
of  loans  secured  by  real  estate. 

•  *  *  A  « 

(d)  *  *  * 

(2)  *  *  * 

(iv)  *  *  * 

(C)  When  the  borrower’s  dwelling  is 
financed  with  an  SFH  loan(s)  and  is  on 
a  non-farm  tract  which  does  not  serve 
as  additional  security  for  the  Farmer 
Program  loan(s),  it  will  NOT  be 
accelerated  simultaneously  with  sending 
out  attachments  5  and  6,  or  5-A  and  6- 
A,  or  attachment  9  and  10,  or  9-A  and 
10-A,  of  exhibit  A  of  subpart  S  of  part 
1951  of  this  chapter,  as  applicable, 
unless  it  is  subject  to  liquidation  based 
on  provisions  of  §  1965.125  of  subpart  C 
of  part  1965  of  this  chapter,  taking  into 
consideration  the  prospects  for  success 
that  may  evolve  when  the  borrower’s 
livelihood  is  from  a  source  other  than 
the  farming  operation.  If  the  SFH  loan  is 
in  default  and  subject  to  liquidation 
based  on  provisions  of  S  1965.125  of 
subpart  C  of  part  1965  of  this  chapter, 
the  SFH  loan(s)  must  be  accelerated  at 
the  same  time  the  borrower  is  sent 
attachment  5  and  6,  or  5-A  and  6-A,  or 
attachments  9  and  10,  or  9-A  and  10-A, 
to  exhibit  A  of  subpart  S  of  part  1951  of 
this  chapter,  as  applicable.  For  those 
borrowers  who  are  in  non-monetary 
default  on  their  Farmer  Programs  loans 
and  fail  to  return  attachment  4  of  exhibit 


A  of  subpart  S  of  part  1951  of  this 
chapter,  the  Farmer  Programs  loans  and 
SFH  loans  will  be  accelerated  at  the 
same  time.  If  the  borrower  appeals,  one 
appeal  hearing  and  one  review  will  be 
held  for  both  adverse  actions. 

(D)  If  a  borrower’s  FP  loan(s)  were 
accelerated  prior  to  May  7, 1987,  and  the 
SFH  loan(s}  is  not  accelerated,  the  SFH 
loan  will  be  accelerated  at  the  same 
time  the  borrower  is  sent  attachments  5 
and  6,  or  5-A  and  6-A,  or  attachments  7 
and  6  to  exhibit  A  of  subpart  S  of  1951  of 
this  chapter,  as  applicable,  unless  the 
requirements  of  either  §  1965.25(d)  or 
S  1965.26(c](2]  of  subpart  A  of  part  1965 
of  this  chapter  are  met  or  the  liquidation 
of  the  SFH  loan  is  based  on  provisions 
of  S  1965.125  of  subpart  C  of  part  1965  of 
this  chapter.  If  the  borrower  is  sent 
attachments  5  and  6,  or  5-A  and  6-A  to 
exhibit  A  of  subpart  S  of  1951  of  this 
chapter,  as  applicable,  and  requests  an 
appeal,  one  hearing  and  one  review  will 
be  held  for  both  the  adverse  action  on 
the  FP  loan  restructuring  request  and 
SFH  acceleration  notices.  If  the 
borrower  is  sent  attachments  7  and  8  to 
exhibit  A  of  subpart  S  of  1951  of  this 
chapter,  there  are  no  further  appeals  on 
the  FP  loans;  but,  the  borrower  is 
entitled  to  a  hearing  and  a  review  on  the 
SFH  acceleration  notice. 
***** 

Dated:  February  26, 1992. 

Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

(FR  Doc.  92-9652  Filed  4-29-92;  8:45  am) 
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